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SIGNIFICANT ITEMS ANNOUNCEMENTS 
34-13248 The Commission has extended to May 
2, 1977 the deadline for public com- 
ment with respect to certain proposed 
rules and amendments regarding short 


sales of securities. All comments sub- 
mitted should refer to File No. S7-655. 
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FEBRUARY 21, 1977 


In a separate but related matter, the 
period for public comment on Rule 
10b-21 has been extended to March 1, 
1977. All comments submitted should 
refer to File No. S7-510. 


RULES 


The following releases relate to self-regulatory organ- 
ization rule proposals and/or adoptions. 
34-13245 


34-13246 34-13254 


t 

34-13247 Notice ‘of Proposed Amendment of 
Section 240.12a-6 of the Securities 
Exchange Act to permit exemption of 
securities underlying certain option 
(File S7-670-Comment Period expires 
March 18, 1977). 

1C-9633 Notice of Proposed Section 270.17f-4 
under Investment Company Act with 
respect to the use of depository 
systems by registered management 
companies. (File S/7-675-Comment 
Period Expires March 15, 1977). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13243/February 4, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (‘Exchange Act'’) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 11:15 a.m. (EST) on 
February 4, 1977 and- terminating at midnight (EST) on 
February 13, 1977 of the securities of Diversified Earth 
Sciences, Inc., a California corporation with principal 
executive offices located at 10880 Wilshire Boulevard, 
Suite 612, Los Angeles, California 90024. 
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The Commission suspended trading at the request of 
the company because of the company’s failure to file 
its Annual Report on Form 10K due January 31, 1977 
and the resultant lack of adequate and accurate 
information available to shareholders and prospective 
shareholders. The Commission also noted that the 
company’s Form 8K for December 1976 reports ia 
default on certain loan agreements amounting to 
approximately $11 million. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff of 
the Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering quota- 
tions relating to the securities in question until such 
time as he has familiarized himself with said rule and 
is certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13244/February 4, 1977 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (1934 Act) against Glen Sivard 
Stevens (Stevens) and Bernard Terrance Tierney 
(Tierney) both of Littleton, Colorado, formerly officers, 
directors and shareholders of Income Investors, Inc.) 
(III), a Denver-based firm which was_ previously 
registered as a broker-dealer with the Commission 


The proceedings are based upon allegations by the staff 


that from approximately March 20, 1972 through 
September 9, 1974 Stevens and Tierney violated certain 
antifraud provisions of the 1934 Act and the Securities 
Act of 1933 in connection with advanced refunding 
bond offerings by several municipalities and school 
districts located in the State of North Dakota. 


The order alleges, among other things, that the re- 
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spondents failed to disclose the manner, amount and 
source of compensation to be taken by Ill and an 
affiliated Company in securities transactions involving the 
above entities. 


A hearing will be scheduled by further order to take 
evidence on the staff's allegations and to afford the 
respondents an opportunity to offer any defenses there- 
to, for the purpose of determining whether the allega- 
tions are true and, if so, whether any action of a 
remedial nature is necessary or appropriate in the public 
interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13245/February 4, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-77-3 


The New York Stock Exchange, Inc. (‘“NYSE’’) sub- 
mitted on February 1, 1977, a proposed rule change 
under Rule 19b-4 to establish a requirement that each 
domestic company with common stock listed on the 
NYSE, as a condition of initial and continued listing 
of its securities on the NYSE, shall establish no later 
than June 30, 1978 and maintain thereafter an audit 
committee comprised solely of directors independent 
of management and free from any relationship that, in 
the opinion of its board of directors, would interfere 
with the exercise of independent judgment as a commit- 
ee member. 


Publication of the submission is expected to be made in 
the Federal Register during the week of February 7, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or in- 
stitute proceedings to determine whether the proposed 
rule change should be disapproved, interested persons 
are invited to submit written data, views and arguments 
concerning the submission within 21 days from the date 
of publication in the Federa/ Register. Persons desiring 
to make written submissions should file six copies there- 
of with the Secretary of the Commission, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-NYSE-77-3. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 





For the Commission by the Division of 
Regulation, pursuant to delegated authority. 


Market 


George A. Fitzsimmons 
Secretary 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 13246/February 7, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS, EXCHANGE, INC. 


File No. SR-CBOE-77-1 


The Chicago Board Options Exchange, Inc. sub- 
mitted on February 1, 1977 a proposed rule change 
under Rule 19b-4 revising CBOE’s fee schedule for 
arbitration proceedings. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days 
of the filing of such proposed rule change, the 
Commission may summarily abrogate such rule change 
if it appears to the Commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of 
the purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of February 
7, 1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written sub- 
missions should file six copies thereof with the Secre- 
tary of the Commission, Securities and Exchange 
Commission, 500 North Capito! Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-CBOE-77-1. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission's Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 
For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES AND EXCHANGE COMMISSION 
[17 CFR Part 240] 
[Release No. 34-13247 - File No. S7-670] 


EXEMPTION OF SECURITIES UNDERLYING CERTAIN 
OPTIONS FROM SECTION 12(a) 


AGENCY: Securities and Exchange Commission 


ACTION: Proposed Amendment of Rule 


SUMMARY: The Commission proposes to amend 
Section 240.12a-6, ‘‘Exemption of securities underlying 
certain options from section 12(a)"’ [17 CFR 240.12a-6], 
by deleting paragraph (b)(3). This action would 
facilitate the trading of options on _ underlying 
securities which are not listed and registered on any 
national securities exchange. Absent rescission of 
paragraph (b)(3), an exchange must register each un- 
listed underlying security prior to the commencement 
of options trading on such security in order to comply 
with Section 12(a) of the Securities Exchange Act of 
1934 (the ‘‘Act’’), (15 U.S.C. 78a et seq., as amended 
by Pub. L. No. 94-29 (June 4, 1975)). The required 
registration may be achieved by obtaining an extension 
of unlisted trading privileges, pursuant to Section 
12(f)(1)(C) of the Act. Presently, Section 240.12a-6 
obviates the foregoing procedure only as to exchange 
listed underlying securities by exempting those secur- 
ities, under certain circumstances, from registration 
under Section 12(a) of the Act. The amendment of 
Section 240.12a-6 herein proposed wauld provide a 
similar exemption for unlisted underlying securities 
and thereby facilitate the eventual listing and trading 
of options on those securities. 


DATES: Comments must be received on or before 
March 18, 1977. 


ADDRESS: All communications on this matter should 
be directed in triplicate to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. Com- 
ments should refer to File No. S7-670 and will be 
available for public inspection. 


FOR FURTHER INFORMATION CONTACT: Michael J. 
Kulczak, Division of Market Regulation, Securities and 
Exchange Commission, Washington, D.C. (202- 
755-7485) 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission (the ‘‘Commission’’) today 
announced a proposed amendment to Section 240. 
12a-6 which will extend the exemption therein pro- 
vided from registration under Section 12(a) of the Act 
for certain securities which underlie exchange-listed 
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options. The proposed amendment would permit, 
under certain circumstances, the exemption of under- 
lying securities which are not listed and registered on a 
national securities exchange and therefore have their 
market over the counter (‘"OTC’’).' 


Currently, an exchange which seeks to list options on 
a security not registered under Section 12(a) must 
obtain an extension of unlisted trading privileges for the 
underlying security pursuant to Section 12(f)(1)(C) of 
the Act. This procedure is necessary even though 
the applicant exchange does not intend to make a 
market in that underlying security. 


Section 240.12a-6 provides, with respect to trans- 
actions in an underlying security on a particular national 
securities exchange, an exemption from registration 
of the underlying security where (1) the related 
option is itself listed and registered on that national 
securities exchange; (2) exchange transactions in the 
underlying security are limited to those which arise 
from exercises; and (3) under paragraph (b)(3) of that 
rule, the underlying security is listed and registered 
on a national securities exchange other than the one 
seeking to list the option at the time that the option 
is issued. These pre-conditions for the exemption have 
not been modified since the adoption of Section 
240.12a-6 in 1973 in conjunction with the registration 
of the Chicago Board Options Exchange, Incorporated 
(the ‘‘CBOE’’) pursuant to Section 6(a) of the Act.° 


PROPOSED AMENDMENT TO SECTION 240. 12a-6 


In the release which announced adoption of Section 
240.12a-6, the Commission stated that the purpose of 
this provision was to relieve an exchange which lists 
options of the need to (1) register the underlying 
securities pursuant to Section 12(a) of the Act, or (2) 
apply for unlisted trading privileges pursuant to Section 
12(f), so long as the exchange provides for comparable 
disclosure with regard to listed options and their 
underlying securities and does not seek to establish 
trading markets in the underlying securities. Further, 
in footnote 1 of that release, the Commission ac- 
knowledged that paragraph (b)(3), as adopted, ex- 
cluded OTC securities from the exemption. Never- 
theless, the Commission stated that it was actively 
considering ‘‘whether and to what extent options on 
unlisted securities should be traded on the exchanges 
and/or in the over-the-counter markets.’’ Thus, the 
eventual inclusion of OTC securities within the exemp- 
tive provision was recognized as a possibility. 


The Commission now proposes to delete paragraph 
(b)(3) from Section 240.12a-6 in order to exempt from 
registration under Section 12(a) of the Act those OTC 
issues which may underlie exchange-listed options. 
This amendment, if adopted, would provide ex- 
changes with equivalent procedures for commencing 
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trading in options on listed or OTC underlying securities 
and, in general, will facilitate exchange trading in 
options on OTC securities. 


The proposed amendment to Section 240.12a-6 would 
be adopted pursuant to Sections 2, 3(a)(12), 6, 11A, 
12 and 23(a)(1) of the Act. 


REQUESTS FOR COMMENTS 


In order to give adequate consideration to the pro- 
posed amendment to Section 240.12a-6 as well as the 
prospect of exchange trading of options on OTC 
securities, the Commission hereby requests comments 
on the proposal from all interested persons. In par- 
ticular, the Commission invites comments regarding (1) 
the impact which the proposed amendment may have 
on the development of a national market system; (2) 
the effect of exchange options trading on the existing 





‘Section 12(a) of the Act provides: 


It shall be unlawful for any member, broker, or 
dealer to effect any transaction in any security 
(other than an exempted security) on a national 
securities exchange unless a registration is effective 
as to such security for such exchange in accordance 
with the provisions of this title, and the :ules and 
regulations thereunder. 


2Section 12(f)(1)(C) provides: 


. any national securities exchange . .upon 
application to and approval of such application by the 
Commission, may extend unlisted trading privileges 
to any security registered pursuant to Section 12 
of [the Act] or which would be required to be so 
registered except for the exemption from registration 
provided in subsection (g)(2)(B) or (g)(2)(G) of that 
section. 


Section 12(f)(6) provides: 


Any security for which unlisted trading privileges 
are continued or extended pursuant to this sub- 
section shall be deemed to be registered on a national 
securities exchange within the meaning of this title. 


’Securities Exchange Act Release No. 10123 (April 26, 
1973); 38 FR 11448 (May 8, 1973). 








OTC markets for issues which underlie such options;* 
(3) the appropriateness of requiring last sale reporting 
of transactions in OTC issues which underlie exchange- 
traded options;? and (4) the desirability, if last sale 
reporting is required, of making such reports available 
to the public on a real-time basis or, alternatively, 
available only to self-regulatory organizations and the 
Commission for surveillance purposes.° 


By the Commission. 
February 7, 1977 


George A. Fitzsimmons 
Secretary 





‘The Pacific Stock Exchange Incorporated (‘’PSE’’) 
and the Chicago Board Options Exchange, Incorpor- 
ated (‘CBOE’’) have submitted rule proposals (PSE- 
76-17 and CBOE 76-16, respectively) to permit the 
listing of options on OTC underlying securities. In 
conjunction with those rule proposals, the PSE and 
CBOE have also filed applications for unlisted trading 
privileges, pursuant to Section 12(f)(1)(C) of the Act, 
in selected OTC issues in which the PSE and CBOE 
seek to trade options. As an alternative to a Com- 
mission determination of these applications, these 
exchanges have requested that the Commission rescind 
paragraph (b)(3) of Section 240.12a-6. The PSE and 
CBOE have indicated that they do not now wish to 
make a market in these prospective underlying secur- 
ities and that their unlisted trading applications are 
simply technical predicates to the commencement of 
options trading in the designated OTC issues. 


The National Association of Securities Dealers 
(“NASD”) and, through counsel, four of the issuers 
whose securities are designated in the above applica- 
tions have raised certain questions pertaining to the 
advisability of listing options on OTC securities, and, in 
that connection, have requested a hearing on the PSE 
and CBOE applications. If adopted, deletion of para- 
graph (b)(3) from Section 240.12a-6 would eliminate 
the necessity for Commission action on the unlisted 
trading applications, and, by that fact, on the related 
requests for a hearing. Nevertheless, the objections 
which the issuers (or any other interested party) might 
have raised at a hearing on the unlisted trading applica- 
tions can also be raised through comments submitted 
on this proprosal to amend Section 240.12a-6 and 
through comments on the exchange rule proposals to 
implement options trading on OTC issues. 


*There is currently no provision for last sale reporting of 
transactions in unlisted securities traded in the OTC 


market, whereas last sale transaction reports in 


exchange-listed securities which qualify pursuant to the 
“Plan Submitted Pursuant to Rule 17a-15 of the 
Securities and Exchange Commission under Securities 
Exchange Act of 1934’’ are disseminated by the Con- 
solidated Tape Association on Network A or B of the 
Consolidated Tape. 


®In Securities Exchange Act Release No. 34-13230, the 
Commission published notice of proposed rule changes 
submitted by the NASD which are part of a plan 
(SR-NASD-77-2) developed by the NASD for the 
quotation display of call options on OTC underlying 
securities on its NASDAQ system. In that Release the 
Commission requested comments on all aspects of the 
NASD plan, including the provisions calling for NASD 
surveillance of trading to be ‘accomplished primarily 
through last sale price reporting in the underlying 
NASDAQ equity securities.” The Commission pre- 
viously had informed the NASD by letter dated Septem- 
ber 24, 1976 that it agreed, in principle, to permit 
market makers to make OTC markets in both options 
and their underlying securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13248/ February 8, 1977 


[File Nos. S7-510; S7-655]) 

SHORT SALES OF SECURITIES 

Extension of Comment Period 

AGENCY: Securities and Exchange Commission 
ACTION: Extension of comment period 


SUMMARY: The Commission has extended the dead- 
line for public comment with respect to certain pro- 
posed rules and amendments regarding short sales of 
securities (41 FR 56530, 56542). These proposals involve 
(1) suspension in part, to varying degrees; of the ‘’tick’’ 
test provisions of the short sale rule; (ii) borrowing 
requirements in connection with short sales; (iii) 
limitations on short selling prior to and during under- 
written offerings; and (iv) recordkeeping requirements 
in connection with short sales. 


The extension of time for public comment on these 
proposals has been granted in light of representations 
by potential commentators that submission of 
comments by the dates originally selected was im- 
practical, and is intended to permit such commentators 
sufficient time to prepare and submit comprehensive 
responses with respect to the issues raised by the 
proposals. The Commission also hopes that extension 
of the comment periods will result in a greater number 
of comments being received. 
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DATES: Comments with respect to proposed rules 
regarding prohibitions relating to public offerings (41 
FR 56542), originally due February 10, 1977, are now 
due March 1, 1977. Comments with respect to pro- 
posed rules regarding short sales generally (41 FR 
56530), originally due March 1, 1977, are now due 
May 2, 1977. 


FOR FURTHER INFORMATION CONTACT: 


Mark D. Fitterman, Office of Market 
Structure and Trading Practices, Division 
of Market Regulation, Securities and 
Exchange Commission, 500 N. Capitol St., 
Washington, D.C. 20549. (202) 755-1388. 


SUPPLEMENTARY INFORMATION: 


On December 21, 1976, the Commission commenced 
a public investigatory and rulemaking proceeding de- 
signed to gather evidence as to whether regulation 
of short sales of all securities registered, or admitted 
to unlisted trading privileges, on national securities 
exchanges of the type currently provided by the 
Commission's primary short sale rule, Rule 10a-1 
[17 CFR 8240.10a-1] under the Securities Exchange 
Act of 1934 (the ‘‘Act’’) [15 U.S.C. 78a et seq., as 
amended by Pub. L. 94-29 (June 4, 1975)], is needed 
in today’s regulatory environment.' In connection with 
the proceeding, the Commission published for com- 
ment proposed temporary Rules 10a-3(T)[A], 10a-3 
(T)[B] and 10a-3(T)[C], [17 CFR 88240.10a-3(T)[A], 
240.10a-3(T)[B] and 240.10a-3(T)[C]], and proposed 
Rule 10b-11 under the Act [17 CFR 8240.10b-11]. 
Proposed Rules 10a-3(T)[A], 10a-3(T)[B] and 10a-3 
(T)[C] would suspend in part, to varying degrees, the 
operation of the ‘‘tick’’ test provisions of Rule 10a-1 
under the Act [17 CFR 8240.10a-1], while proposed 
Rule 10b-11 would establish explicit borrowing require- 
ments in connection with short sales. 


On that same day, in a separate but related action, the 
Commission published for comment an alternative 
version of proposed Rule 10b-21 under the Act [17 
CFR 8240.10b-21], as well as amendments to para- 
graphs (a)(6) and (a)(7) of Rule 17a-3 under the Act 
[17 CFR 8240.17a-3(a)(6), (a)(7)].2 These proposed 
rule changes would, if adopted, restrict short sales of 
securities prior to and during underwritten public 
offerings of securities for cash, and would establish 
certain additional recordkeeping requirements with 
respect to short sales. 


In response to a number of requests from persons 
interested in commenting on the various issues relating 
to the Commission’s proposed rule changes, the 
Commission has determined to extend the time period 
for submitting comments on proposed Rule 10b-21 (and 
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related matters) to March 1, 1977,° and that for 
comment on proposed Rules 10a-3(T) and 10b-11 to 
May 2, 1977.4 Persons wishing to make written sub- 
missions should file six copies thereof with George A. 
Fitzsimmons, Secretary, Securities and Exchange Com- 
mission, 500 N. Capitol Street, Washington, D.C. 
20549. Comments with respect to proposed Rule 
10b-21 (regarding limitations on short selling prior to 
and during underwritten offerings) should refer to 
File No. S7-510, while those with respect to proposed 
Rule 10a-3(T) (suspension of ‘‘tick’’ test) and 10b-11 
(borrowing requirements) should refer to File No. 
S$7-665. All comments will be available for public 
inspection in the Commission's Public Reference 
Room, Room 6101, 1100 L Street, N.W., Washington, 
D.C: 


By the Commission. 


George A. Fitzsimmons 
Secretary 





"Securities Exchange Act Release No. 13091 (December 
21, 1976), 41 FR 56530 (1976). 


*Securities Exchange Act Release No. 13092 (December 
21, 1976), 41 FR 56542 (1976). 


’The time originally specified for submitting comments 
was to have expired on February 10, 1977. 


“The time originally specified for submitting comments 
was to have expired on March 1, 1977. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13249/February 9, 1977 


In the Matter of 


AMERICAN AIRLINES, INC. 
633 Third Avenue 
New York, New York 10017 


ORDER INSTITUTING PROCEEDINGS AND OPINION 
AND ORDER OF THE COMMISSION 


The Securities and Exchange Commission (‘‘Com- 
mission’’) following an investigation, deems it appropri- 
ate that proceedings be instituted pursuant to Sections 
15(c)(4) of the Securities Exchange Act of 1934, as 
amended (“Exchange Act’’) with respect to filings 
made with the Commission by and on behalf of 
American Airlines, Inc. (““AA’’). 





Simultaneously with the institution of these pro- 
ceedings, AA has submitted an Offer of Settlement 
for the purpose of disposing of the issues raised in 
these proceedings. Under the terms of its Offer of 
Settlement, AA consents to the Findings and Order 
of the Commission, solely for the purposes of the 
proceedings and without admitting or denying any of 
the Findings set forth herein. 


The Commission has determined that it is appropriate 
and in the public interest to accept the Offer of 
Settlement submitted by AA and accordingly is issuing 
this Order. 


|. FINDINGS 


A. AA is a Delaware corporation with its principal 
offices in New York, New York. AA, one of the largest 
United States airlines, services approximately 47 cities 
in 24 states and the District of Columbia, as well as 
Toronto, Mexico City, Acapulco, Bermuda and 
points in The Caribbean. AA's securities are, and were 
during ail relevant period herein, registered with the 
Commission pursuant to Sections 12 of the Exchange 
Act. 


B. As of December 31, 1975, AA, its subsidiaries and 
affiliates, had 28,549,000 shares of common stock 
issued and outstanding, held by approximately 79,000 
stockholders, and approximately $172,475,000 convert- 
ible subordinated debentures issued and outstanding. 
AA‘s common stock is traded on the New York and 
various other stock exchanges. Its convertible sub- 
ordinated debentures are listed and traded, variously, 
on both the New York and American Stock Exchanges. 


C. From on or about 1964 and continuing to date 
hereof, AA has filed with the Commission certain 
reports, including annual reports on Form 10-K 
pursuant to Section 13(a) of the Exchange Act, 
definitive copies of proxy statements for annual meet- 
ings for the years 1964 to date on Schedule 14A 
pursuant to Section 14(a) of the Exchange Act and 
solicited proxies from stockholders of AA by means of 
such proxy statements. 


1. These reports were false and misleading in that they 
failed to disclose, among other things, the following 
facts, more fully detailed in the attached Current 
Report on Form 8K: 


(a) That from in or about 1964 through 1972, AA 
disbursed approximately $275,000 from corporate 
funds, by means of false and fictitious entries in the 
books and records of AA and its subsidiaries; 


(b) That these funds were not expended for the 
purposes indicated on the books and records of AA, 
but were diverted to a secret cash fund from which 


$227,000 was utilized by AA for the purpose of 
making unlawful political contributions and other 
purposes; and 


(c) That certain management of AA, some of whom 
were standing for election as directors of AA, par- 
ticipated in the above described activities. 


2. These reports contained financial statements which 
did not accurately present the accounts of AA and its 
subsidiaries in that, by reason of the activities described 
in subparagraphs 1(a) and (b) hereof they falsely stated 
the income, expenses and assets of AA and its 
subsidiaries. 


Il. OTHER CIRCUMSTANCES 


AA has requested that the Commission consider the 
following circumstances in connection with the ac- 
ceptance of AA’s proposed Offer of Settlement: 


1. In August 1973, AA was the first corporation to 
come forward voluntarily and furnish to the Watergate 
Special Prosecutor detailed information relating to 
political contributions made by AA from its secret 
off-the-books fund. 


2. Following such disclosure, in October 1973 AA was 
charged with, and pleaded guilty to a misdemeanor 
charge of violating federal law in making a $55,000 
contribution to the Committee to Re-Elect the Presi- 
dent. AA was fined $5,000. 


3. On March 12, 1975, the Civil Aeronautics Board 
(‘‘CAB"’) charged AA and certain officers with violating 
certain accounting and reporting requirements of the 
CAB in connection with certain of the activities 
described herein. AA consented to the entry of a Cease 
and Desist Order, agreed to adopt strict accounting 
control procedures designed to prevent a recurrence 
of those activities, and was fined $150,000. 


Ill. ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement of AA and accordingly, 


IT IS HEREBY ORDERED that such proceedings be, 
and they hereby are instituted. 


IT IS FURTHER ORDERED that AA amend the reports 
filed with the Commission from 1964 through 1972, 
including its annual reports filed on Form 10-K pursuant 
to Section 13(a) of the Exchange Act and proxy 
statements filed on Schedule 14A and mailed to its 
stockholders pursuant to Section 14(a) of the Ex- 
change Act, by filing the documem  tte~hed hereto, 
which details the facts and circumstances o/ the pro- 
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curement, maintenance and disposition of any off-the- 
books funds of corporate money or other assets in 
connection with corporate political contributions and 
which details also subsequent questionable payments 
or receipts unrelated to such political contributions as 
an exhibit to a Current Report on Form 8-K and as an 
exhibit to an Amendment to an Application or Report 
on Form 8. AA shall also mail a copy of the Order 
and the Current Report on Form 8-K attached thereto 
to any stockholder upon request. 


IT IS FURTHER ORDERED that AA shall comply 
promptly and fully in all material respects with the 
requirements of the Exchange Act, including the 
reporting and proxy requirements thereof. 


By the issuance of this Order, the Commission termi- 
nates this matter. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13250/February 9, 1977 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (’’Exchange Act’’) involving: 
Shelby Cullom Davis & Co. (‘Registrant’), a New York 
registered broker-dealer; Shelby Cullom Davis 
(‘Davis’), the managing and_ general partner; 
Kenneth Cooper Ebbitt (‘‘Ebbitt’’), a general partner; 
and Richard G. Alligaier (‘’Allgaier’’), the comptroller. 
These proceedings are based upon allegations by the 
Commission's staff that Registrant willfully violated, 
and Davis, Ebbitt, and Allgaier willfully aided and 
abetted the violation of, Sections 7(c), 7(f), 8(b), 
10(a), 15(b)(4)(E), 15(c)(3), and 17(a)(1) of the 
Exchange Act, and Regulations T (margin) and X 
(borrowing) promulgated thereunder by the Board of 
Governors of the Federal Reserve System, and Rules 
8c-1 (hypothecation), 10a-1 (short sales), 15c3-3(d) 
(possession and control), 15c3-3(e) (customer protec- 
tion), 15c3-3(m) (completion of customer executed 
sell orders), 17a-3(a)(12) (employment questionnaire), 
and 17a-13 (quarterly security count) provisions there- 
under. Additionally, Davis, and Ebbitt have been 
charged with failing reasonably to supervise Allgaier 
with a view to preventing securities law violations, 
pursuant to Sections 15(b)(4)(E) and (6) of the 
Exchange Act. 
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A hearing will be scheduled by further order to take 
evidence on the staff’s allegations and to afford the 
Respondents an opportunity to offer any defenses 
thereto. The purpose of the hearing is to determine 
whether the allegations are true and if any action of a 
remedial nature should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13251/February 9, 1977 


The Securities and Exchange Commission has issued 
an order pursuant to Section 12(d) of the Securities 
Exchange Act of 1934 granting the application of 
Maryland National Corp. to list its 8% notes, due 
December 15, 1986, on the New York Stock Exchange, 
Inc. effective as of January 24, 1977. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13252/February 10, 1977 


The Securities and Exchange Commission has issued 
orders granting the applications of the following stock 
exchanges for unlisted trading privileges in the common 
stock of the specified companies: 


Midwest Stock Exchange, Inc. - Varian Associates 


Philadelphia Stock Exchange, Inc. - National Mines 
Service Co. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13253/February 10, 1977 


NOTICE OF PROPOSED RULE CHANGE BY 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. (FILE NO. SR-NASD-77-4) 


The National Association of Securities Dealers, Inc. 
(the ‘‘NASD’’) submitted on February 8, 1977, a 
proposed rule change under Rule 19b-4 to amend 
Schedule C under Article |, Section 2(d) of the NASD 
By-Laws by adding a new Part Ill to Schedule C and 
redesignating Parts Ill through VI, Parts IV through 
Vil. New Part Ill outlines the procedures the NASD 
has devised to insure that a member firm or person 
associated with a member firm who is summarily 
suspended is promptly afforded subsequent procedural 
protection in the form of notice, a hearing and 
review by the Board of Govenors of the NASD. 

















Publication of the submission is expected to be made 
in the Federa/ Register during the week of February 14, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 30 days 
from the date of publication in the Federa/ Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-NASD-77-4. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 “‘L’’ Street, N.W. Washington, D.C. Copies of 
the filing will aiso be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of 
Regulation, ‘pursuant to delegated authority. 


Market 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13254/February 10, 1977 


In the Matter of 

THE MIDWEST STOCK EXCHANGE, INC. 
120 South LaSalle Street 

Chicago, Illinois 60603 

(SR-MSE-76-18) 


ORDER APPROVING PROPOSED RULE CHANGE 


On September 20, 1976, the Midwest Stock Exchange, 
Inc. (‘the Exchange’), filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the ‘‘Act’’), as amended by the Securities 
Acts Amendments of 1975, and Rule 19b-4 there- 
under, copies of a proposed rule change. 


The proposed rule change amends Exchange Rule 11 to 
require those member organizations for which the Ex- 
change is not the designated examining authority to 
file with the Exchange the reports and information 
required by 17 CFR 240.17a-5(b) upon terminating 
membership interest in the designated examining 
authority. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 13134, 
January 4, 1977) and by publication in the Federal 
Register (42 Fed. Reg. 2147, January 10, 1977). 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a national 
securities exchange, and in particular, the requirements 
of Sections 6 and 17 and the rules and regulations 
thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
filed with the Commission on September 20, 1976, be, 
and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


February 8, 1977. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19872/February 4, 1977 


In the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
ASSOCIATED NATURAL GAS COMPANY 
Blytheville, Arkansas 


(70-5902) 


ORDER CORRECTING TERMS OF AUTHORIZATION 
TO NEGOTIATE PRIVATE PLACEMENT OF FIRST 
MORTGAGE BONDS 


By order dated February 1, 1977 (HCAR No. 19864), 
the Commission granted an exception from the com- 
petitive bidding requirements of Rule 50 under the 
Public Utility Holding Company Act of 1935 with 
respect to the proposed sale of first mortgage bonds 
by Arkansas-Missouri Power Company (‘Ark-Mo”’), 
a subsidiary of Middle South Utilities, Inc., a regis- 
tered holding company, and Associated Natural Gas 
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Company (‘‘Associated’’), Ark-Mo’'s subsidiary. The 
order erroneously recited that Ark-Mo proposes to 
negotiate a placement of $4.5 million of its mortgage 
bonds and Associated $8 million of its mortgage bonds. 
The order is corrected to reflect that Ark-Mo pro- 
poses to sell $8 million of its mortgage bonds and 
Associated $4.5 million of its mortgage bonds. All other 
terms and conditions of the Commission's order 
granting the exception from competitive bidding remain 
unchanged. 


For the Commission, by the 
Regulation, pursuant to ¢ 


Division of Corporate 
jelegated authority. 


George A. Fitzsimmons 
Secretary 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Release No. 19873/February 4, 1977 
Matter of 


In the 


THE SOUTHERN 
Atlanta, Georgia 


COMPANY 


ALABAMA POWER COMPANY 

ALABAMA PROPERTY COMPANY 

GEORGIA POWER COMPANY 

GULF POWER COMPANY 

MISSISSIPPI POWER COMPANY 

SOUTHERN ELECTRIC GENERATING COMPANY 
SOUTHERN SERVICES, INC. 


(70-5952) 
ORDER AUTH ZING AL 


SOLIDATED FE aie 
METHOD OTHER T 


LOCATION OF CON- 
AL INCOME TAX LIABILITY BY 
THAN | SPECIFIED IN RULE 45(b)(6) 


The Southern Company (‘Southern’), a registered 
holding company, and its subsidiary companies have 
filed a joint-de with this Commission pursuant 
to Section 12(b) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) and Rule 45 promulgated there- 
under as applicable to the following proposal. 


Southern and its subsidiaries join as a group in the filing 
of consolidated Federal income tax returns. In ac- 
cordance with Rule 45(b)(6), consolidated Federal 
income tax liability is allocated among system members 
by the method provided under Section 1552(a)(1) of the 
Internal Revenue Code of 1954, as amended. Under 
Section 1552(a)(1), consolidated income tax liability is 
apportioned among members of the consolidated 
group in accordance with the ratio which that portion 
of the consolidated taxable income attributable to each 
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member having taxable income bears to the con- 
solidated taxable income. By orders dated April 26, 
1963 and March 15, 1976 (HCAR Nos. 14860 and 
19429), the Commission authorized exceptions from the 
provisions of Rule 45(b)(6) to permit Southern and its 
subsidiaries to allocate investment tax credits allowable 
to the group to those members of the group whose 
investments generate the credits, and to separately 
account for each member's ordinary income and net 
long-term capital gain in apportioning consolidated tax 
liability. 


For 1976, Southern and its subsidiaries estimate that 
their combined taxable incomes will be approximately 
$86 million and that the consolidated tax, before 
investment credits, will be approximately $38.7 million. 
Each of Southern’s operating electric utility sub- 
sidiaries, except Alabama Power Company 
(‘‘Alabama’’), will have separate taxable income for 
1976. Alabama estimates that it will report a $36.8 
million taxable loss. 


Because Alabama has a taxable loss, Southern and its 
subsidiaries state that allocation of the group’s con- 
solidated income tax liability for 1976 pursuant to the 
literal requirements of Rule 45(b)(6), as previously 
modified by Commission orders, would result in 
certain distortions and inequities in that the companies 
in the system other than Alabama will benefit from 
the savings in consolidated tax liability attributable to 
Alabama’s net operating loss for the year. Under 
Rule 45(b)(6), Alabama would benefit from the tax 
savings generated by its net operating loss only to the 
extent of an estimated $3.2 million. 


Southern and its subsidiaries propose, as an exception 
to Rule 45(b)(6), to allocate the consolidated tax liability 
for 1976 in such a manner that the reduction in the 
group's tax liability attributable to Alabama’s 1976 
net operating loss will be allocated in its entirety to 
Alabama, resulting in an aggregate benefit to Alabama 
of an estimated $17.65 million. Under the proposed 
method of allocation, each of Southern’s other operat- 
ing utility Companies will be allowed to offset its 
liability to Alabama by its full investment credits earned. 
In years when Alabama has taxable income and 
therefore may be entitled to tax credits under the 
operating loss carryback and carryover provisions of the 
Internal Revenue Code, any tax credits remitted to 
Alabama as a result of the exception from Rule 
45(b)(6) requested herein will be applied to reduce any 
credits in future years to which Alabama may other- 
wise be entitled under the separate return limitations 
of Rule 45(b)(6). The aggregate tax liability allocated 
any member of the group under the proposed method 
of allocation will not exceed the amount of tax of 
such company based upon a separate return computed 
as if such company had always filed its tax returns on a 
separate return basis. 





Southern and its subsidiaries also propose, as an 
additional modification to the application of Rule 
45(b)(6), to allocate the group’s minimum tax liability 
on so-called tax ‘‘preference items,’’ which include 
Capital gains, percentage depletion, accelerated de- 
preciation on real property and amortization of pollution 
contro! facilities, to those members of the group in 
accordance with the ratio which that portion of the total 
preference items attributable to each member having 
preference items bears to the total prefer 
of all members. Under Rule 45(b)(6), a company 
as Alabama, which did not have ordinary tax 
income for 1976 but did have preference items, wo 
not be allocated any part of the minimum tax on thos 
preference items. The proposed method for ~ ocatinc 
minimum tax will permit Southern to apport 

burden of the tax among those com aids. 
group, including Alabama, which report tax prefere 
items. For 1976, Southern estimates that the gr 
will report approximately $14.8 million of prefere 
items, of which an estimated $4.4 million wil 
attributable to Alabama. 


ence ite 


No State or Federal commission, other 
Commission, has jurisdiction over the proposal. 


Due notice of the filing of said declaration has 
given in the manner prescribed in Rule 23 pro: 
under the Act (HCAR No. 19846), c 
been requested of or ordered by the Canadieaibre 

the basis of the facts in the record, it is hereby 
found that the applicable standards of the Ac t and 
rules thereunder are satisfied rh that 

findings are necessary; and that it is te 
the public interest and in the interest of investors a 
consumers that said declaration be permitted 
come effective; 


and ' no hee 


appropriate 


IT IS ORDERED, pursuant to the applicable pro 

of the Act and rules thereunder, that said declaratic 
be, and it hereby is, permitted to become effective 
forthwith, subject to the terms and conditions pre 
scribed in Rule 24 promulgated under the Act 


For the Commission, by the Division of Cort 
Regulation, pursuant to delegated authority 


JOFAale 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19874/February 4, 1977 


In the Matter of 


THE COLUMBIA GAS SYSTEM SERVICE 
CORPORATION 
Wilmington, Delaware 


COMPANY TO 
WITH NON 
LOPMENT OF 

TECHNICAL 


AFFILIAT } 
PATENT TED 


“KNOW-HOW” 


The par Gas System 


{3 


Service Corporation 
e poration”), the subsidiary service 
ly i The Columbia Gas System, Inc. 
Columbia’), a registered holding company, has filed 
application with Commission pursuant to 

s 9{a)(1) and 10 of the Public Utility Holding 
‘Act’’) as applicable to the 


‘Se srVIC 


compan’ 


this 


1935 (’ 
proposed transactions 


Company Act of 
following 


Under 
Service 


Service 


terms of the service agreement between the 
orporation and Columbia’s other subsidiaries, 
rpors ation engages in research related to the 

operatio of the system companies. Specifically, 
Service ‘S engineering and research and 
development departments engage in ongoing research 
programs, both individually and jointly with other 
companies, to develop or to acquire the technology 
needed to promote new means of transportation and 
uses for natural gas for the benefit of Columbia's 
companies. cea ‘researcl sh Y has bh nee in Sade 


ne 

Ce 
Co 
ns 


Corporation 


srator for reduction of 
, an underground p 


< ‘know- how’ 


pollution, an automatic 
ipe locator, and various 
ana patents. 


wel der 


otner aevices, 


ation believes th ral of the d 
has helped ‘elop can be manu- 
and marketed on a profitable 
general use by th tation and 
1} industry, but that it is not sel in a position 
the costs of such further development 
ed to make these devices generally 
dingly, Service Corporation proposes 
eral program for licensing and sub- 
patents and “inc Iw-how”’ it has de- 
ed or otherwise acquired to unaffiliated parties, 
in return f royalty, when and if commercialization 
of newly-developed devices, patents and ‘’know-how”’ 
becomes feasible. It is not contemplated that Service 
Corporation's licensing activities will represent a major 
part of its business as a service company, but will be 
incidental to its research and de 'slopment activities 
performed pursuant to its agrew..¢ with the 
Columbia system operating companies 


IFpOore 
nts it 
comn 


ie gas pea 


as would be requir 
| 
available. Accor 


initiate a gen 


Of a 
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As an initial step in a general licensing program for 
the commercial exploitation of patents, ‘‘know-how”’ 
and devices already developed by its research depart- 
ment, Service Corporation has entered into thirteen 
licensing or sub-licensing agreements with non- 
affiliated concerns. The devices which will be manu- 
factured and marketed by the licensees and sub- 
licensees include an underground buried pipe locator; 
a remote meter index device; a high heat flux ceramic 
burner tile; gas fired smooth top ranges; a gas deep fat 
fryer; fume, liquid, and solid waste incineration equip- 
ment; and an automatic pipeline welder. It is stated 
that these agreements were entered into on an experi- 
mental basis in order to ascertain whether these and 
similar devices and patents could be further developed 
for commercial purposes on a profitable basis. Service 
Corporation now believes that commercial development 
of devices for use in the gas distribution and trans- 
portation industry is feasible and, accordingly, requests 
authorization to enter into other license and sub- 
license arrangements incidental to its business. 


The agreements Service Corporation has heretofore 
entered into are typical of those the company con- 
templates entering into on a regular basis in the future. 
Under these agreements, Service Corporation expects 
to contribute to the costs of research and develop- 
mental work to the extent that such work is still 
required, but will not bear any of the costs or the 
risk associated with manufacture or marketing of the 
products. Service Corporation has not and will not 
contribute funds toward manufacture, production or 
sale of the devices. Under the agreements Service 
Corporation has previously entered into, the licensees 
or sub-licensees are typically obligated to pay Service 
Corporation a flat fee on execution of such agree- 
ments or upon successful testing of the devices 
covered thereunder, and a minimum stated annual 
percentage royalty payment thereafter. To date, 
Service Corporation has been paid a total of 
$209,690 in payments under all of the agreements so far 
concluded. Service Corporation will report, on an 
annual basis on Form U-13-60, any licensing and sub- 
licensing arrangements entered into, disclosing the 
devices or patents involved, the licensees or sub- 
licensees, and the payments received under such 
agreements. 


No State or Federal commission, other than this 


Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19845), and no hearing has 
been requested of or ordered by the Commission. 
Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
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findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application, as amended, be 
granted; 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application 
be, and it hereby is, granted forthwith, subject to the 
terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19875/February 4, 1977 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-5946) 


ORDER AUTHORIZING PROPOSED ISSUANCE OF 
PROMISSORY NOTES TO COUNTY AUTHORITY 
FOR POLLUTION CONTROL EQUIPMENT 


Monongahela Power Company (’’Monongahela’’), The 
Potomac Edison Company (‘’PE’’), and West Penn 
Power Company (‘’‘West Penn’’) (collectively referred 
to herein as the ‘‘Companies’’), which are public utility 
subsidiary companies of Allegheny Power System, 
Inc., a registered holding company, have filed an 
application-declaration and amendments thereto with 
this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Sections 
6, 7, 9 and 12 of the Act and Rule 50 promulgated 
thereunder as applicable to the following proposed 
transactions. 


Hatfield’s/Ferry Power Station (‘‘Hatfield’’), located in 
Greene County, Pennsylvania, is jointly owned by 
Monongahela, PE, and West Penn as follows: 


Monongahela 272% 
PE 20% 
West Penn 52% % 











Various pollution control equipment including certain 
precipitators, fly-ash handling systems, a cooling 
tower and cooling water recirculating system, a water 
treatment system and associated equipment (collec- 
tively referred to herein as the ‘‘Facilities’’) are now 
under construction at Hatfield. The Facilities are re- 
quired to be installed at Hatfield in order to meet air 
quality standards as to participate emissions and various 
state and federal water quality standards. 


The proposed transactions involve the transfer of the 
Facilities to the Greene County Industrial Authority 
(‘‘the Authority’’) by Monongahela, PE and West Penn. 
All conveyances to the Authority will be made subject 
to the liens of the first mortgages of Monongahela, 
PE and West Penn. The Authority will complete the 
construction of the Facilities. It is expected that the 
total cost of the Facilities to be financed by the 
Authority will not exceed $27% million. The Authority 
will finance the Facilities by issuing and selling to the 
public its tax exempt pollution control revenue bonds 
(‘the Bonds’’) with a maturity of not less than five 
and not more than thirty-five years in one or more 
series. It is:expected that the total amount of Bonds to 
be issued by the Authority will not exceed $27'% million. 


The Bonds will be issued in respect of each Company's 
interest by the Authority under a separate trust 
indenture (‘‘the indenture’) with a corporate trustee, 
approved by each respective Company, and shall be 
sold in one or more series, at such times, in such 
principal amounts, at such interest rates, and for such 
prices as shall be approved by that Company. The issue 
in respect of Monongahela’s interest in Hatfield will 
not exceed $7,562,500, the issue in respect of PE’s 
interest in Hatfield will not exceed $5.5 million and the 
issue in respect of West Penn’s interest in Hatfield 
will not exceed $14,437,500. The Bonds will not be 
secured by the Facilities but will be supported by 
various covenants of the Companies to be contained 
in a pollution control financing agreement (‘the Agree- 
ment’). 


The Agreement provides that each Company will 
purchase an undivided interest in the Facilities from 
the Authority. The aggregate purchase price for all the 
Facilities will be an amount equal to the aggregate 
principal amount of the Bonds issued by the Authority 
that Company’s interest in Hatfield. As the Facilities 
are completed, title thereto will be transferred by the 
Authority to each of the Companies in accordance 
with their respective ownership in Hatfield. 


To evidence its obligation to pay its share of the 
purchase price, each Company will deliver concurrently 
with the issuance of each series of Bonds its non- 
negotiable unsecured pollution control notes (‘‘Notes’’). 
The terms of the notes are set forth below: 


Principal 
Amount 


Interest 
Rate 


Effective 


Maturity Interest Cost 





PE $ 5,500,000 2002 6.30% 6.38% 


West Penn 14,435,000 2007 6.10% 6.19% 


Monongahela 3,560,000 


1,000,000 


2002 
2007 


6.30% 
6.40% 


6.40% 
6.50% 


$27,495,000 


The terms of the notes will be the terms of the Bonds. 
Payments on each Company’s notes will be made to 
the trustee under that Company’s indenture and 
applied by the trustee to pay the maturing principal 
and redemption prices of and interest, sinking fund 
payments and other costs on the Bonds with respect 
to that Company as the same become due. 


The obligations of each Company to pay the purchase 
price for its interest in the Facilities is several and not 
joint, and the notes delivered by each Company are 
the obligations solely of that Company. The Com- 
panies will cause the Facilities to be completed and 
upon completion of all of the transactions the 
Companies will have complete control of the operation 
of the Facilities and will be responsible for the 
maintenance thereof. 


The proceeds to be received by the Companies will be 
added to each of the Companies’ general funds to 
reimburse the treasury of each of the Companies 
for expenditures made in connection with the Facilities 
and are expected to be used as follows: (a) to complete 
construction of the Facilities and to pay fees and 
expenses associated therewith, (b) to pay or prepay, 
to the extent deemed desirable, short-term debt out- 
standing, if any, and (c) for the construction program 
of each of the Companies. 


The fees and expenses incident to the proposed 
disposition of the Facilities, the issuance of the Notes 
and the acquisition of the Facilities are estimated at 
$259,700, including legal fees of $57,600 and account- 
ing fees of $53,000. The Public Service Commission 
of West Virginia and the Public Utilities Commission 
of Ohio has authorized the proposed issuance of the 
pollution control notes by Monongahela; the Public 
Utility Commission of Pennsylvania has authorized the 
proposed issuance of the pollution control notes by 
West Penn; the Public Service Commission of West 
Virginia, the State Corporation Commission of Virginia 
and the Public Service Commission of Maryland has 
authorized the proposed issuance of the pollution 
control notes by PE. The Department of Environmental 
Regulation and the Secretary of Commerce both of the 
State of Pennsylvania have certified the proposed 
transactions. No other state or federal commission, 
other than this Commission, has ju.. dic*‘on over the 
proposed transactions. 
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Due notice of the filing of said amended application- 
declaration has been given in the manner prescribed 
in Rule 23 promulgated under the Act (HCAR No. 
19832), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the facts 
in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective; 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19876/February 7, 1977 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 


Corpus Christi, Texas 78403 


(70-5769) 


NOTICE OF PROPOSED EXTENSION OF AUTHORITY 
FOR THE ACQUISITION OF INTERESTS IN FUEL 
EXPLORATION AND DEVELOPMENT ACTIVITIES 


NOTICE IS HEREBY GIVEN that Central Power and 
Light Company (‘CPL’), an electric utility subsidiary 
company of Central and South West Corporation 
(“CSW”), aregistered holding company, has filed post- 
effective amendments to its application previously filed 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) designating 
Sections 9(a) and 10 of the Act as applicable to the 
following proposed transaction. All interested persons 
are referred to the application, as amended by said 
post-effective amendments, which is summarized 


below, for a complete statement of the proposed 
transaction. 
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By order dated April 28, 1976 (HCAR No. 19603) 
issued in this proceeding, CPL was authorized to 
acquire interests in fuel exploration and development 
activities through 1976 and to spend up to $6,977,000 
on such activities. Through September 30, 1976, CPL 
had acquired 10,113 net leasehold acres containing 
estimated proven reserves of 4,700,000 Mcf of gas and 
8,000 Bblis of oil. Expenditures as of the same date 
totalled approximately $2,460,000. It is stated that 
during 1976, CPL will also have spent approximately 
$869,000 to acquire lignite leasehold interests in four 
prospects in East Texas, all of which are being 
acquired through joint ventures with the other CSW 
operating companies. The lignite acquisitions are to 
provide fuel for a series of projected generating plants 
to be owned jointly by the four CSW operating com- 
panies and to become operational in the period from 
1985-1995. 


By post-effective amendment filed in this proceeding, 
CPL now requests authority to continue oil, gas, coal, 
lignite and uranium exploration and development 
activities through December 31, 1977 and to spend up 
to $8,044,900 on these activities. The amount 
budgeted consists of an estimated $3,300,000 to be 
spent on gas and oil ventures to be conducted in 
South Texas $4,744,900 to be spent on coal, lignite 
and uranium reserves. With respect to uranium explora- 
tion and development activities, CPL’s projects during 
1977 will be limited to participation in mineral lease- 
hold acquisition programs and associated geological 
surveying, testing and study work to determine whether 
any interests to be acquired contain commercially 
producible quantities of uranium ore. No mining or 
development of such interests would be undertaken by 
CPL without further application to this Commission. 


Activities to be pursued include the acquisition of 
leasehold interests and surface titles, disposition of 
interests not deemed attractive or appropriate to CPL’s 
needs, geological evaluation and testing, drilling of 
exploratory and development wells, operation of wells 
Or mines, acquisition and operation of gathering 
facilities in connection with gas and oil well operation, 
arrangement for necessary treatment or processing and 
incidental sales of products or by-products where no 
use can feasibly be made of them by CPL. Activities 
may be entered into through joint ventures, partner- 
ships or other common enterprises and may involve 
farm-ins, farm-outs, bottom-hole or dry-hole contribu- 
tions and other transactions of the sort customarily 
engaged in during acquisition, exploration and develop- 


ment of oil, gas, coal, lignite or uranium leasehold 
properties. 


It is stated that no other state or federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. Fees and expenses incurred in 
connection with the said transaction are estimated to 
consist of legal fees estimated at $250. 





NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 1, 1977, request in writing 
that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said post- 
effective amendments to the application which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the application, as amended by 
said post-effective amendments, or as it may be further 
amended, may be granted as provided in Rule 23 of the 
General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem apropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19877/February 7, 1977 


In the Matter of 


OHIO EDISON COMPANY 
76 South Main Street 
Akron, Ohio 44308 


PENNSYLVANIA POWER COMPANY 
1 East Washington Street 
New Castle, Pennsylvania 16103 


(70-5960) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK BY HOLDING COMPANY; IS- 
SUANCE OF COMMON STOCK BY SUBSIDIARY 
AND PURCHASE OF COMMON STOCK OF SUB- 
SIDIARY BY HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison’’), a registered holding company, and 
Pennsylvania Power Company (‘Pennsylvania’), an 
electric subsidiary of Ohio Edison, have filed an appli- 
cation-declaration and an amendment thereto, with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating Sections 
6(a), 6(a)(2), 6(b), 9(a), 10, and 12(b) and Rules 43 
and 50, promulgated thereunder, as applicable to the 
following proposed transactions. All interested persons 
are referred to the application-declaration, as 
amended, which is summarized below for a complete 
statement of the proposed transactions. 


Ohio Edison proposes to issue and sell up to 5,000,000 
shares of its authorized but unissued Common Stock, 
par value $9 per share (’‘Additional Common Stock’’) 
and to sell the same to underwriters, at competitive 
bidding. Ohio Edison states that the reason for the 
proposed issue is to provide funds to enable it to 
continue its Ongoing construction program, to acquire 
Common Stock from Pennsylvania, as described below, 
and to repay unsecured short-term debt, estimated to 
aggregate $93,000,000 at the time of the issuance of the 
Additional Common Stock. Ohio Edison estimates 


its construction expenditures for 1977 at $397,460,000. 


Ohio Edison further proposes to purchase from Penn- 
*sylvania, and Pennsylvania proposes to issue and sell, 
up to 850,000 of Pennsylvania authorized but un- 
issued Common stock at a price per share equal to 
its par value, $30 per share, for a total cash con- 
sideration of up to $25,500,000. It is currently proposed 
that 300,000 shares be issued and sold in May 1977 
and that the remaining 250,000 shares be issued and 
sold in December 1977. 


Pennsylvania presently has 840,000 shares of authorized 
and unissued common stock. To provide for the 
presently proposed and additional, similar sales to 
Ohio Edison, presently expected to take place in 1978 
and 1979, Pennsylvania proposes to increase its author- 
ized number of shares of common stock of the par 
value $30 per share from 4,000,000 to 4,800,000 (‘new 
common stock’’). In this connection, Pennsylvania 
must seek the consent and approval of its sole voting 
stockholder, Ohio Edison, and Ohio Edison proposes 
to give such consent and approval. 


The reason for and the anticipated effect of the 
proposed issue and sale is to provide funds to enable 
Pennsylvania to continue its Ongoing construction 
program and to repay unsecured short-term debt, 
estimated to aggregate $20,000,000 at the time of the 
sale in March. Pennsylvania estimated its construction 
expenditures for 1977 at $79,552,000. 


It is stated that the Public Utilities Commission of 
Ohio has jurisdiction over the proposed issue and sale 
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of the Additional Common Stock and that the Penn- 
sylvania Public Utility Commission has jurisdiction over 
the proposed issue and sale of the new Common 
Stock. It is further stated that no other state commis- 
sion and no federal commission other than this Com- 
mission, has jurisdiction over the proposed transac- 
tions. The fees and expenses to be incurred in connec- 
tion with the proposed transactions will be supplied 
by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 1, 1977, request in writing 
that a hearing be held on such matter, stating the 
nature of his interest, and reasons for such request, 
and the issues of fact or law raised by said application- 
declaration, as amended, which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served personally 
or by mail upon the applicants-declarants at the 
above-stated addresses and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after 
said date, the application-declaration, as amended 
or as it may be further amended, may be granted 
and permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption 
from such rules and provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19878/February 7, 1977 


In the Matter of 
GENERAL PUBLIC UTILITIES CORPORATION 
GPU SERVICE CORPORATION 


80 Pine Street 
New York, New York 10005 
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(70-4990) 


NOTICE OF PROPOSED ISSUE AND SALE OF NOTES 
BY SUBSIDIARY TO PARENT 


NOTICE IS HEREBY GIVEN that General Public 
Utilities Corporation (‘‘GPU"’), a registered holding 
company, and its wholly-owned subsidiary company, 
GPU Service Corporation (‘Service Company’’), have 
filed post-effective amendments to the application- 
declaration in this proceeding pursuant to the Public 
Utility Holding Company Act of 1935 (’‘Act’’) desig- 
nating Sections 6(a), 7, 9(a), 10, 12 and 13 of the Act 
and Rules 86 through 91, inclusive, promulgated 
thereunder as being applicable to the proposed trans- 
action. All interested persons are referred to the appli- 
cation-declaration, as now amended, which is sum- 
marized below, for a complete statement of the 
proposed transaction. 


By order dated April 29, 1971 (HCAR No. 17112), the 
Commission authorized the organization of, and 
conduct of business by, Service Company. The 
Commission’s Order also authorized GPU to acquire for 
cash long-term unsecured notes of Service Company 
not exceeding $5,000,000 aggregate principal amount at 
any one time outstanding. Each such note would 
mature 40 years from the date of issuance of the first 
note, would be prepayable without premium or penalty 
by Service Company at any time and would bear 
interest at a rate equal to the prime rate for short-term 
commercial borrowings generally in effect, from time to 
time, in New York City, plus not more than 20% 
thereof, such interest rate to be adjusted to conform 
with changes in the prime rate as of the first business 
day following the date of announcement of any such 
change. It was decided that Service Company would 
at all times maintain its aggregate capital, including 
the principal amount of notes outstanding, at an 
amount approximately equal to the sum of two months’ 
operating expenses, plus the cost of its property, less 
applicable reserves, prepayments and petty cash work- 
ing funds. Subsequently, by Order dated June 3, 
1975 (HCAR No. 19023), the Commission authorized 
an increase from $5,000,000 to $6,000,000 in the 
maximum aggregate principal amount of Service Com- 
pany’s unsecured notes which could be acquired by 
GPU. However, all such notes representing borrowings 
in excess of $5,000,000 were to be notes of a maturity 
date not exceeding two years from the date of issuance 
and were to bear interest at a rate equal to the 
actual cost of short-term borrowings by GPU, taking 
into consideration compensating balance requirements 
for such short-term borrowings by GPU. 


As of the date of the application-declaration, the 
aggregate outstanding amount of Service Company’s 
unsecured notes so acquired by GPU is $3,955,683.40. 





GPU and Service Company now seek authority to 
increase to $10,000,000 from $6,000,000 the maximum 
aggregate principal amount of Service Company's 
unsecured notes which may be acquired by GPU. The 
period and interest rates applicable to all such notes 
representing borrowings in excess of $5,000,000 will be 
identical to the period and interest rates applicable to 
the notes purchased pursuant to the Order dated 
June 3, 1975 (HCAR No. 19023). Moreover, Service 
Company will continue to maintain its aggregate 
Capital, including the principal amount of all such 
notes outstanding, at all times equal to the sum of 
approximately two months’ operating expenses, plus 
the cost of its property (to the extent not financed 
from borrowings of others) less applicable reserves 
prepayments and petty cash working funds. 


GPU states that the relocation of the corporate head- 
quarters of Service Company will involve Service 
Company's acquisition of approximately 25 acres of 
real estate in Parsippany, New Jersey and the con- 
struction thereon of a three story office building and 
other related facilities. GPU and Service Company 
estimate that it will be necessary for Service Company 
to provide, through unsecured loans from GPU, at least 
$4,000,000 for the cost of the project during its early 
stages, including land acquisition, and _ initial con- 
struction costs, in addition to any outside construction 
and/or permanent financing which might be obtained. 


GPU and Service Company have determined that it is 
necessary to acquire the real estate and construct the 
proposed office building inasmuch as no comparable 
commercial properties are available in the Parsippany 
area which would be suitable or economical for long- 
term occupancy. GPU and Service Company presently 
estimate the total cost of land acquisition, improve- 
ment and construction of the Parsippany office 
building and related facilities to be approximately 
$13,500,000. Of this amount, it is expected that ap- 
proximately $2,000,000 will be expended for land acqui- 
sition and improvement. Moreover, GPU and Service 
Company anticipate that aproximately $2,300,000 of the 
total cost of the project will be expended during the 
first six (6) months of 1977; approximately $1,600,000, 
representing the balance to be spent for land and land 
improvements, is expected to be expended before the 
end of February 1977. At the date hereof, Service 
Company has spent approximately $400,000 for the 
purchase of land and improvements thereon. 


The fees and expenses to be incurred by GPU or 
Service Company in connection with the proposed 
transaction will be supplied by amendment. It is stated 
that no state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 


may, not later than March 4, 1977, request in writing 
that a hearing be held on such matter, stating the 
nature of his interest, and reasons for such request, 
and the issues of fact or law raised by said post- 
effective amendments to the application-declaration 
which he desires to controvert; or he may request 
that he be notified if the Commission should order a 
hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above-stated address 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the post-effective 
amendments to the application-declaration, or as it may 
be further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 


‘Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19879/February 8, 1977 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-5943) 


ORDER AUTHORIZING SALE OF COMMON STOCK 
PURSUANT TO DIVIDEND REINVESTMENT PLAN, 
GRANTING EXCEPTION FROM COMPETITIVE 
BIDDING AND DENYING HEARING 


American Electric Power Company, Inc. (‘‘AEP"’), a 
registered holding company, has filed an application- 
declaration, and amendments thereto, with this Com- 
mission pursuant to the Public Utility Holding Company 
Act of 1935 (’‘Act’’). AEP proposes to issue and sell 
from time to time through April 30, 1978, up to 
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2,000,000 shares of its authorized but unissued 
common stock (par value $6.50 per share) (‘shares’) 
pursuant to a Dividend Reinvestment and Stock Pur- 
chase Plan (‘‘plan’’). AEP seeks authorization, pursuant 
to Sections 6 and 7 of the Act, for the issuance and 
sale of the shares to its shareholders, upon the 
terms specified in the plan. By Amendment Number 2, 
filed January 24, 1977, it seeks an exception pursuant 
to Rule 50(a)(5) under the Act from the competitive 
bidding requirements of that rule with respect to the 
proposed sales. The offering is being concurrently 
registered under the Securities Act of 1933. 


Any AEP shareholder of record may participate in the 
plan by delivering to Morgan Guaranty Trust Company 
of New York (‘‘Agent’’) an authorization which will 
direct AEP to pay to the Agent cash dividends de- 
clared on shares covered by the authorization and direct 
the Agent to purchase from AEP newly issued AEP 
shares for the account of each participant on each 
dividend date. Participants are permitted to make ad- 
ditional cash deposits with the Agent, not to exceed 
$3,000 in each quarter. A shareholder may terminate 
his participation at any time in part or in whole. The 
price for the newly issued AEP shares will be 95% 
of the average of the daily high and low sales 
prices of the common stock of AEP for the period of 
five trading days ended on the dividend payment date, 
except that the price for optional purchases will be at 
100%. 


AEP now has a dividend reinvestment plan, which 
became effective December 10, 1974. But under the 
existing plan, the AEP shares are purchased by the 
Agent on the trading market and the price to par- 
ticipating shareholders is the average cost of such 
actual purchases including the brokerage charges in- 
curred by the Agent. The proposed plan will provide 
new equity capital to AEP by the Agent’s purchase of 
newly issued shares, and provide participating share- 
holders a lower price. 


The proposed plan will supersede the existing plan 
when it becomes effective. Shareholder authorizations 
under the existing plan will operate as authorizations 
under the new plan, until terminated by the share- 
holder. AEP seeks to have the proposed plan become 
effective so as to include the cash dividend declared 
January 25, 1977, and payable March 10, 1977. 


It states that to be effective as to the March 10 
dividend, the plan requires authorization by the Com- 
mission no later than February 8, 1977, due to the need 
to notify all shareholders of the plan, and to allow a 
reasonable period of time for them to respond. It 
states that February 28, 1977, is the last day on which it 
can accept authorizations, since the remaining period 
prior to March 10 would be required to adjust the 
dividend paying procedure to reflect the authorizations. 
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The fees and expenses to be incurred in connection 
with this transaction are estimated at $323,000, includ- 
ing printing and mailing expenses of $250,000 and legal 
fees of $25,000. Additionally, fees of the Agent and 
other recurring costs of operating the plan are estimated 
to be $100,000 annually. It is stated that no State 
commission and no Federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. 


Notice of the application was duly published December 
21, 1977 (HCAR No. 19816), and January 13, 1977, 
was set as the last day for interested parties to seek a 
hearing on other relief. On that day, Paul S. Davis 
(‘‘Objector’’) filed objections to the plan and requested 
a hearing. He is a shareholder of AEP and is the trustee 
of a trust, which is also a shareholder of AEP. 


His primary objection was to a feature of the plan 
which priced the AEP shares to be issued and sold at 
95% rather than 100% of market value. AEP filed a 
response to the objections on January 31, 1977. 


The Commission has considered the application- 
declaration, as amended, and the objection thereto. It 
finds that the plan satisfies the applicable provisions 
of the Act, including Sections 6 and 7 and the order 
herein should issue this date without a hearing. An 
opinion will be filed at a later date. 


IT IS ORDERED, accordingly, that the application- 
declaration, as amended, and the requested exception 
from competitive bidding, be, and they hereby are, 
granted, effective forthwith, subject to the terms and 
conditions prescribed under Rule 24, and that the 
request for a hearing be, and it hereby is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19880/February 8, 1977 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 02107 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Lincoln, Rhode Island 02865 





BROCKTON EDISON COMPANY 
Brockton, Massachusetts 02403 


FALL RIVER ELECTRIC LIGHT COMPANY 
Fall River, Massachusetts 02722 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 02722 


(70-5388) 


ORDER AUTHORIZING PROPOSED EXTENSION OF 
BANK BORROWING BY SUBSIDIARY COMPANY 
AND PROPOSED CHANGE IN INTEREST RATE ON 
THE BORROWING 


Eastern Utilities Associates (‘‘EUA"’), a registered hold- 
ing company, and its electric utility subsidiary com- 
panies, Blackstone Valley Electric Company 
(‘‘Blackstone’’), Brockton Edison Company 
(‘Brockton’), Fall River Electric Light Company (’’Fall 
River’’) and Montaup Electric Company (’’Montaup”’), 
have filed post-effective amendments to their applica- 
tion-declaration, as previously filed and amended in this 
proceeding with this Commission pursuant to Sections 
6(a), 7, 9la), 10, 12(b), 12(c) and 12(f) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and Rules 
43(a) and 45(a) promulgated thereunder regarding the 
following proposed transactions. 


By prior orders issued in this proceeding, EUA has been 
authorized to enter into a series of transactions de- 
signed to effect the transfer of Blackstone’s pro- 


portionate ownership in the securities of Montaup, the, 


EUA system generating company, to Brockton, with 
the result that Brockton now owns 87.8% of Montaup. 
Fall River, EUA’s other electric utility subsidiary, now 
owns 12.13% of Montaup’s securities under the new 
arrangement. 


As a part of this reorganization program, Blackstone 
has been authorized in this proceeding (order dated 
February 19, 1975, HCAR No. 18817) to borrow 
$25,000,000 from The Chase Manhattan Bank (N.A.) 
(‘‘Chase’’). Blackstone originally issued Chase its note 
in that amount, maturing on February 16, 1976, and 
bearing interest at 115% of the prime rate in effect 
at Chase from time to time. By order dated February 
12, 1976 (HCAR No. 19386) Blackstone was authorized 
to extend the maturity of the note for a one year period. 
The note is secured by a second mortgage on certain 
properties of Blackstone, said second mortgage being 
subject, among other encumbrances, to the prior lien 
of Blackstone’s Indenture of Mortgage and Deed of 
Trust dated as of November 1, 1943. No compensating 
balance is required in connection with this borrowing. 


Proceeds of the loan have been used by Blackstone to 
reduce open account advances to Blackstone from 


EUA. EUA applied the funds so received to reduce its 
short-term bank borrowings. 


By post-effective amendment filed in this proceeding, 
it is now proposed that (i) the term of the Chase note 
be further extended for a one year period to approxi- 
mately February 6, 1978, and (ii) that the interest 
rate on the note be changed to a rate per annum 
equal to 115% of the sum of (a) the prime rate in 
effect at Chase from time to time and (b) one-half of 
one percent. No compensating balance will be required 
in connection with the extension of the Chase loan. 
Assuming a prime rate at Chase of 6%, the effective 
interest cost of the note, as revised and extended, 
would be 7.475%. It .is stated that Blackstone had 


originally intended to convert that Chase note into a 
longer term secured obligation, but that restrictions on 
consolidated capitalization ratios contained in EUA‘s 
bond indenture make it impossible at the present time 
to extend the Chase note for more than one year. 


The Public Utilities Commission of the State of Rhode 
Island has authorized the proposed extension of the 
Chase loan to Blackstone and no other state commis- 
sion and no federal commission, other than this Com- 
mission, has jurisdiction over the proposed transaction. 
The record is incomplete with respect to fees and 
expenses to be incurred in connection with the pro- 
posed transaction. 


Due notice of the filing of said post-effective amend- 
ments to application-declaration has been given in the 
manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19840), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said application-declaration, as amended by said post- 
effective amendments, be granted and permitted to 
become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective amend- 
ments, be, and it hereby is, granted and permitted 
to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the 
Act and subject further to the reservation of jurisdiction 
over fees and expenses previously ordered in this 
proceeding. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


SEC DOCKET/1089 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19881/February 10, 1977 


In the Matter of 


SYSTEM FUELS, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS POWER & LIGHT COMPANY 
Ninth and Louisiana Streets 
Little Rock, Arkansas 72203 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


MISSISSIPPI POWER & LIGHT COMPANY 
Electric Building 
Jackson, Mississippi 39205 


NEW ORLEANS PUBLIC SERVICE INC. 
317 Baronne Street 
New Orleans, Louisiana 70112 


(70-5964) 


NOTICE OF PROPOSAL BY SYSTEM FUEL SUB- 
SIDIARY AND ITS PARENT OPERATING COM- 
PANIES TO ENTER INTO LONG-TERM COAL CON- 
TRACT WITH JOINT-VENTURE COAL COMPANY 


NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (“AP&L"’), Louisiana Power & Light 
Company, Mississippi Power & Light Company and 
New Orleans Public Service, Inc. (collectively, the 
“Operating Companies’’), subsidiary electric utility 
companies of Middle South Utilities, Inc. (‘’Middle 
South’’), a registered holding company, and System 
Fuels, Inc. (‘SFI’), the Middle South system fuel 
supply subsidiary which is jointly-owned by the Operat- 
ing Companies, have filed a joint application-declara- 
tion pursuant to the Public Utility Holding Company 
Act of 1936 (’’Act’’), designating Sections 9(a)(1), 10, 
12(b) and 12(f) of the Act and Rule 45 promulgated 
thereunder as applicable to the following proposed 
transactions. All interested persons are referred to the 
joint application-declaration, which is summarized 
below, for a complete statement of the proposed 
transactions. 


Pursuant to its responsibilities as the fuel supplier for 
the Middle South system, SFI has entered into a Coal 
Supply Agreement and certain supplemental agree- 
ments (‘Coal Agreement’’), to become effective upon 
receipt of the Commission’s approval, with Antelope 
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Cole Company (‘Antelope’). Antelope is a joint 
venture between Powder River Coal Company and Pan 
Eastern Coal Company, subsidiaries, respectively, of 
Peabody Coal Company (‘’Peabody’’) and Panhandle 
Eastern Pipeline Company. Under the Coal Agree- 
ment, Antelope will supply coal to SFI for use in the 
third and fourth system coal-fired units, currently 
intended to be owned and operated by AP&L. It is 
expected that these units will become operational 
in the early or mid-1980's, and that they will each 
require an estimated 2.5 million tons of coal per year. 
The coal to be supplied will be low sulfur coal, with a 
sulfur content ranging between .20% and .45%. 


SFI believes that the Coal Agreement will provide it 
with an optional source of coal on a reasonable basis 
to meet the system’s fuel needs. SFI states that many 
factors, such as cost of coal and transportation, 
quality of the coal, and the availability and reliability 
of supply, confirm the economic advantage of ob- 
taining a source of low sulfur coal such as will be 
supplied under the Coal Agreement. 


The Coal Agreement obligates Antelope to construct 
a mine capable of producing a base quantity of 5 
million tons of low sulfur coal per year. The mine will 
be located in a dedicated area of Wyoming under 
which at least 150 million tons of coal has been esti- 
mated. Antelope will commence delivery of coal to 
SFI on January 1, 1982, unless SFI elects to defer 
commencement until January 1, 1983. The amount of 
coal to be delivered in each month for the first 24 
months after commencement of delivery will be an 
amount designed to provide an orderly build-up to 
approximately 417,000 tons of coal per month. SFI 
is given the option to take no coal, to take less 
than the base quantity or to take more than the base 
quantity. SFI also has the option of further expanding 
production through the installation, at its own expense, 
of additional mining equipment. The Coal Agreement 
contemplates that Peabody will manage the establish- 
ment and operation of the mine. 


It is contemplated that the Coal Agreement will termi- 
nate upon the delivery to SFI of 150 million tons of 
coal or on the 35th anniversary of the first delivery of 
the coal, whichever first occurs; provided, however, 
that should Antelope succeed in dedicating 200 million 
tons of coal within the dedicated area, the Coal 
Agreement will be extended so that termination will 
occur upon the delivery of 200 million tons of coal 
or on the 40th anniversary of the first delivery thereof, 
whichever first occurs. The minimum term will be not 
less than 20 years. There is provision for early termina- 
tion of the Coal Agreement by Antelope or SFI, 
upon the occurrence of certain specified events, in 
which case SFI may elect or be required to take title 
to the mine and remit to Antelope the fair market 
value of its investment in the mine. 





Commencing on the date of the first scheduled 
delivery of coal under the Coal Agreement, SFI will be 
obligated to pay Antelope a demand charge in the 
amount of Antelope’s cost of placing and maintaining 
the mine at the productive capacity necessary to 
produce the base quantity of coal. The demand charge 
includes, among other things, an after-tax rate of 
return on Antelope’s initial and continuing capital 
investment in the mine. The initial rate of return on 
Antelope’s investment will be 15%; thereafter it will be 
adjusted quarterly to produce a variable rate. SFI is also 
obligated to pay a commodity charge to compensate 
Antelope for its costs of operating the mine and 
delivering coal to SFI at the rates prescribed by SFI. 
The Coal Agreement provides for certain credits against 
SFIl's payment obligations. 


SFI will be obligated to pay the demand charge even if it 
elects to receive no coal. If, for any reason, SFI is 
unable or unwilling to purchase all or part of the coal to 
which it is entitled, it may provide for the sale of such 
coal to third parties and shall receive the proceeds from 
such sales. Any proceeds from such sales in excess of 
SFl’s payments for the coal will be divided evenly 
between SFI and Antelope. If, however, the proceeds 
from such sales are less than SFl’s payments, SFI will 
be entitled to recoup such deficiencies in full from 
subsequent excess proceeds before such proceeds are 
divided between itself and Antelope. Any amounts 
received by SFI from sales to third parties will be used 
to reduce the cost of coal supplied by SFI to the system 
companies. 


Under the Coal Agreement, the capital funds needed 
for plant and equipment are to be supplied by Antelope 
and SFI in such a way and in such amounts that 
Antelope’s maximum investment will be limited. The 
amount of Antelope’s base investment is variable, 
depending upon the commencement date for deliveries 
of coal to SFl, but in no event may it exceed 
$43,800,000. Antelope will also be obligated to con- 
tribute 50% of any amount, not in excees of $5,200,000, 
needed in excess of its base investment. SFI is 
obligated to contribute the remaining 50% of any 
needed funds in excess of Antelope’s base investment 
and 100% of any amount which exceeds Antelope’s 
total investment. 


When the appropriate limit on its investment has been 
reached, Antelope’s obligation and opportunity to 
supply capital for the renewal and replacement of plant 
and equipment is limited to amounts which will 
maintain Antelope’s investment at the investment limit 
or restore it to that limit. SFI is obligated to contribute 
the additional capital, if any, required for such renewals 
and replacements. It is stated that the limitation of 
maximum investment by Antelope and the obligation 
of SFI to provide all additional investments, when that 
limitation has been reached, will enable SFI to control 


Antelope’s costs and therefore the ultimate cost of coal 
to be supplied under the Coal Agreement since charges 
to SFI are based upon Antelope’s base investment. 


SFI also proposes to advance to Antelope the total 
cost (estimated to be $13 million) of a dragline which 
Antelope has ordered for use in producing coal for 
SFl’s needs. The advance, expected to be made in late 
1977 or early 1978, will be for a period of not more 
than two years and will be evidenced by Antelope’s 
noninterest bearing promissory note to be delivered to 
SFl. SFI states that the cost to SFI of defraying 
Atnelope’s capital outlay for the dragline during the 
interim period in the manner set forth above will be less 
than the cost to SFI if Antelope financed the dragline 
itself and included the cost in its base investment or, 
alternatively, if Antelope purchased the dragline at a 
later date. 


SFI will obtain the funds to satisfy the demand and 
commodity charges under the Coal Agreement from its 
fuel sales to companies in the Middle South system. 
SFI will obtain the funds for capital related expendi- 
tures during 1977 (estimated to be $4,800,000) under 
the Coal Agreement through borrowings under SF's 
loan agreement with the Operating Companies. (See 
File No. 70-5941). To induce Antelope to enter into the 
Coal Agreement, the Operating Companies have joined 
in, confirmed and ratified all terms and conditions 
thereof. 


A statement of the fees, commissions and expenses 
paid or incurred in connection with ,the proposed 
transaction will be supplied by amendment. It is stated 
that no State or Federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. AP&L has, as required, filed pertinent informa- 
tion with the Arkansas Public Service Commission 
relating to its participation in the proposals. 


NOTICE 1S FURTHER GIVEN that any interested person 
may, not later than March 7, 1977, request in writing 
that a hearing be held on such matter, stating the 
nature of his interests, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the applica- 
tion-declaration, as filed or as it may be amended, 
may be granted and permitted to become effective 
as provided in Rule 23 of the Gc-ere! Rules and 
Regulations promulgated under the Act, or the Com- 
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mission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9632/February 7, 1977 


In the Matter of 


JEFFERSON STANDARD LIFE INSURANCE 
COMPANY 

JEFFERSON STANDARD SEPARATE 
ACCOUNT A 


and 


JEFFERSON-PILOT EQUITY SALES, INC. 
101 North Elm Street 
Greensboro, North Carolina 27401 


(812-3954) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTIONS 22(e), 
27(c)(1) AND 27(d) OF THE ACT 


Jefferson Standard Life Insurance Company 
(‘‘Jefferson Standard’’), a North Carolina stock life 
insurance company, Jefferson Standard Separate 
Account A (‘Account A’’), a separate account of 
Jefferson Standard registered under the Investment 
Company Act of 1940 (‘‘Act’’), as a unit investment 
trust, and Jefferson-Pilot Equity Sales, Inc., the 
principal underwriter for Account A, (hereinafter 
collectively referred to as ‘‘Applicants’’), filed an ap- 
plication on May 13, 1976 and amendments thereto 
on November 12, 1976 and January 3, 1977, pursuant 
to Section 6(c) of the Act for an order exempting 
Applicants from the provisions of Sections 22(e), 
27(c)(1) and 27(d) of the Act to the extent necessary 
to permit compliance by Applicants with certain 
provisions of the Education Code of the State of Texas. 
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On January 6, 1977, the Commission issued a notice 
(Investment Company Act Release No. 9597) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Sections 22(e), 27(c)(1) and 27(d) of the Act to 
the extent necessary to permit compliance with certain 
provisions of the Education Code of the State of 
Texas as it would apply to payments made on variable 
annuity contracts subsequent to the date of the 
requested order, be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9633/February 7, 1977 


[File No. S7-675] 


USE OF DEPOSITORY SYSTEMS BY REGISTERED 
MANAGEMENT COMPANIES 


Notice of Proposed Rule 


Notice is hereby given that the Securities and Exchange 
Commission has under consideration the adoption of a 
rule under the Investment Company Act of 1940 (the 
“Act’’) [15 U.S.C. 80a-1 et seq.]. The proposed rule, to 
be designated section 270.17f-4 of 17 CFR Part 270, 
would govern the direct or indirect use by any regis- 
tered management company (a ‘‘company’’) of any 
system for the deposit of its securities which is 
operated by a clearing agency registered under the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.] (the ‘'1934 Act’’) or the joint Federal Reserve- 
Treasury Department book-entry program for United 
States government and agency securities (the ‘Book 
Entry System’’) in which system (a ‘‘depository 





system’’) all securities of any particular class or series 
of any issuer deposited within the system are treated 
as fungible and may be transferred or pledged by book- 
keeping entry without physical delivery of such secur- 
ities. The rule would be adopted pursuant to the 
authority granted the Commission in sections 17(f) 
[15 U.S.C. 80a-17(f) and 38(a) [15 U.S.C. 80a-37(a)] of 
the Act. In order to permit compliance with the rule by 
those investment companies presently using a deposi- 
tory system, it is proposed that the rule be made 
effective 60 days from the date of its adoption. 


|. BACKGROUND 


(A) Statutory Provisions, Rules Adopted Thereunder, 
and Proposed Rule 


Every company is required by section 17(f) of the Act to 
place and maintain its securities and similar invest- 
ments in the custody of (1) banks having certain 
minimum aggregate capital, surplus, and undivided 
profits, as set forth in section 26(a)(1) of the Act 
[15 U.S.C. 80a-26(a)(1)], (2) a company which is a 
member of a national securities exchange as defined in 
section 3(a)(3)(A) of the 1934 Act [15 U.S.C. 78cla) 
(3)(A)] subject to such rules and regulations as the 
Commission may from time to time prescribe for the 
protection of investors, or (3) such company, but only 
in accordance with such rules and regulations or orders 
as the Commission may from time to time prescribe 
for the protection of investors. 


Pursuant to section 17(f), the Commission adopted 


rules 17f-1 [17 CFR 270.17f-1] and 17f-2 [17 CFR 
270.17f-2] on the custody of securities and similar 
investments of registered management investment 
companies by, respectively, members of national 
securities exchanges (‘‘member firms’’) and the com- 
panies themselves. 


Section 17(f) was amended, effective December 14, 
1971, to provide that, subject to such rules, regulations, 
and orders as the Commission may adopt as necessary 
Or appropriate for the protection of investors, a com- 
pany or any person permitted under section 1/(f) 
to act as custodian for a company, with the consent 
of the company for which it acts as custodian, may 
deposit all or any part of the securities owned by the 
company in a system for the central handling of 
securities established by a national securities exchange 
or national securities association registered with 
the Commission under the 1934 Act, or such 
other person as may be permitted by the Commis- 
sion, pursuant to which system all securities of 
any particular class or series of any issuer deposited 
within the system are treated as fungible and may be 


transferred or pledged by bookkeeping entry without 
physical delivery of such securities. Section 17(f) also 
provides that rules, regulations, and orders of the 
Commission may make appropriate provision with 
respect to such matters as the earmarking, segregation, 
and hypothecation of such securities and investments, 
and may provide for or require periodic or other in- 
spections by independent public accountants, employ- 
ees and agents of the Commission, and such other 
persons as the Commission may designate. 


The Securities Acts Amendments of 1975 (the ‘’1975 
Amendments’’) [Pub. L. 94-29, 89 Stat. 163] added to 
the 1934 Act a new section 3(a)(23) [15 U.S.C. 78c 
(a)(23)] defining ‘clearing agency’’ to include any 
person who “‘acts as a custodian of securities in 
connection with a system for the central handling of 
securities whereby all securities of a particular class or 
series of any issuer deposited within the system are 
treated as fungible and may be transferred, loaned, 
or pledged by bookkeeping entry without physical 
delivery of securities certificates . . ."’ In addition, the 
1975 Amendments added a new section 17A to the 1934 
Act [15 U.S.C. 78q-1] directing the Commission to use 
its authority under that Act to facilitate the establish- 
ment of a national system for the prompt and accurate 
clearance and settlement of transactions in securities, 
and empowering the Commission to register clearing 
agencies. 


The Commission, having considered the need to safe- 
guard funds and securities of registered management 
companies, and the objectives and provisions of section 
17A of the 1934 Act, is now proposing rule 17f-4, 
to be designated section 270.17f-4 of 17 CFR Part 
2/70, on the use of a registered clearing agency or the 
Book Entry System in connection with the custodian- 
ship of securities and other assets of registered manage- 
ment companies. 


(B) Present Custodial Protections 
(1) Bank custodians 


The assets of most companies are held by bank 
custodians. Although there are no rules under section 
17(f) regulating bank custodianships of registered 
management companies’ assets, except rule 17f-3 [17 
CFR 270.17f-3] restricting the amount of free cash 
permitted to be held by investment companies with 
bank custodians, the staff has indicated in its guide- 
lines ' for the preparation of registration statements 





‘Guidelines for the Preparation of Form N-8B-1, Invest- 
ment Company Act Release No. 7221 (June 9, 1972). 
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for companies under the Act that the substance of 
certain provisions contained in Appendix A of those 
guidelines, a model “Custodian Agreement With 
Bank,’’ is considered to be essential to any bank custo- 
dian agreement. Those provisions deal with (1) receipt 
and disbursement of money; (2) receipt of securities; 
(3) transfer, exchange, redelivery, etc. of securities; 
(4) receipt of interest and dividends; (5) voting and 
transmission of communications from issuers to the 
investment company; and (6) termination or assign- 
ment of the custodian agreement. 


Pursuant to those provisions, officers’ certificates, 
signed by at least two different authorized persons and 
stating the purpose of a transaction, are required to 
authorize transactions and, when the purpose is not one 
specified in the model agreement, a corporate resolu- 
tion is also required. Securities sold are to be delivered 
only upon payment, and payment for securities pur- 
chased is to be made only upon delivery. Cash and 
securities of the company must be maintained in a 
separate account and the securities must be physically 
segregated at all times from those of third persons. 
The custodian may not have the power or authority to 
assign, hypothecate, pledge or otherwise dispose of 
any such securities except pursuant to the direction of 
the investment company, and only for its account. 
Neither the custodian nor any nominee for the 
custodian may vote any security held for the investment 
company except in accordance with its instructions, 
and the custodian is required to transmit promptly to 
the investment company communications received 
relating to its securities, such as notices, proxies, 
proxy soliciting materials, and tender offers. Upon 
termination of the custodianship, and pending appoint- 
ment of a successor or a vote of the shareholders 
of the company to dissolve or to function without a 
custodian, the terminated custodian is prohobited 
from delivering cash, securities, or other property of 
the company to the company but may deliver them to a 
successor bank or trust company as custodian for the 
company to be held under similar terms. 


(2) Member firm custodians 


Rule 17f-1 under the Act applies to custodianships 
with members of national securities exchanges. That 
rule requires that a member firm custody arrangement 
with respect to the securities (and similar invest- 
ments) of an investment company must be pursuant to 
a written contract, approved at least annually by a 
majority of the company’s board of directors, which 
requires the following: 


(1) the securities must be individually segregated from 
the assets of other persons and marked in such a 
manner as to clearly identify them as the property 
of the company, both upon physical inspection and 
upon examination of the books of the custodian; 
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(2) the custodian may not have the power or authority 
to assign, hypothecate, pledge, or otherwise dis- 
pose of such securities except pursuant to the 
direction of the investment company and for its 
account; 


the securities may not be subject to a lien or charge 
of any kind in favor of the custodian or any person 
claiming through the custodian; 


the securities must be verified by actual examination 
at the end of each annual and semiannual fiscal 
period by an independent public accountant re- 
tained by the investment company, and the secur- 
ities must be examined by the accountant: at least 
one other time, chosen by him, during the year. 
After each such examination, a certificate of the 
accountant, stating that he has made an examina- 
tion of the securities and describing the nature of 
the examination, must be transmitted promptly 
to the Commission; 


the securities must at all times be subject to in- 
spection by the Commission through its employees 
or agents; and 


a copy of the contract must be transmitted to the 
Commission. 


(C) Unique Features of a Depository System 


The model bank custodian agreement and the rule 
applicable to custodianships by member firms assume 
that the securities owned by an investment company 
will be evidenced by certificates representing only the 
ownership interest of the company, and that the certifi- 
cates, which may be registered in the name of the 
custodian, the custodian’s nominee, or the company, 
will be physically segregated from certificates represent- 
ing securities of other persons. This would not be the 
case in a depository system designed to eliminate the 
movement of certificates, such as the system of the 
Depository Trust Company (‘DTC’’), or a system, such 
as the Book Entry System, designed to replace certifi- 
cates. 


In a depository system such as DIC, certificates are 
registered in the name of the depository or its nominee 
and represent the ownership interests of many partici- 
pants. Therefore, it is not possible to segregate physi- 
cally certificates representing ownership interests of 
different participants. 


In the Book Entry System, in which there are no 
certificates, ownership of securities by member banks 
in the system or their customers is indicated by 
entries in the books of the system to the accounts of 
member banks. 





(D) Commission’s Considerations 


In determining, in connection with the use of a 
depository system by an investment company, what 
rules to propose as necessary or appropriate for the 
protection of investors, we have considered (1) whether 
the procedures and safeguards currently provided by 
the model bank custodian agreement and rule 1/f-1 
would continue to protect investment companies and 
their investors if the companies or their custodians 
used depository systems; and, (2) if present protections 
might be insufficient, what measures should be taken to 
secure for investment companies and their investors the 
advantages inherent in the use of depository systems 
while providing protections equivalent to those pro- 
vided by present safeguards. 


/1. THE PROPOSED RULE 


(A) Permitted Depositories 


Under section 17(f) of the Act, an investment company 
can, subject to such rules as the Commission may 
make, participate directly, or participate indirectly 
through a bank custodian or member firm custodian, 
in a depository established by (1) a national securities 
exchange, (2) a national securities association 
registered with the Commission under the 1934 Act, 
or (3) such other person as may be permitted by the 
Commission. 


Pursuant to section 17A of the 1934 Act, persons 
(other than Federal Reserve banks and certain other 
persons) acting as custodians of securities in connec- 
tion with a system for the central handling of securities 
whereby all securities of any particular class or series 
of any issuer deposited within the system are treated as 
fungible and may be transferred, loaned, or pledged by 
bookkeeping entry without physical delivery of secur- 
ities certificates, are required to be registered with the 
Commission as clearing agencies and are subject to 
regulation as such. The proposed rule would permit 
the direct and indirect participation of investment com- 
panies in such registered clearing agencies which 
function as depositories and in the Book Entry System. 


For purposes of the rule, ‘‘depository’’ would be defined 
as any system for the central handling of securities, 
operated by a person registered with the Commission 
as a clearing agency or by a Federal Reserve bank, 
in which securities of any particular class or series of 
any issuer deposited within the system may be treated 
as fungible and may be transferred, loaned, or pledged 
by bookkeeping entry without physical delivery of 
such securities. 


(B) Limit on Indirect Participation 


An investment company might want to make use of a 
depository system, and yet also wish to have a 
custodian which is not a direct participant in one. How- 
ever, every person intervening in the depository ar- 
rangement between the beneficial owner and the de- 
pository introduces another level of possibility of error. 
We propose, therefore, to limit indirect participation by 
an investment company in a depository system to 
indirect participation through a bank or member firm 
which is acting as custodian for the company in com- 
pliance with section 17(f) of the Act and the rules 
thereunder, and which is either a direct participant in 
the depository or is indirectly participating in the 
depository through another bank (an ‘‘intermediary 
bank’’) or member firm (an ‘‘intermediary member 
firm’’) which itself is qualified under the Act to serve as 
a custodian and which is a direct participant in the 
depository. The rule would also permit an investment 
company to participate directly, where possible, in a 
depository system if it so desired. 


(C) Problems of Direct Participation That Are Not 
Present in the Case of Indirect Participation 


In considering what rules are necessary or appropriate 
for the protection of investors in connection with an 
investment company’s use of a depository, it seems 
clear that indirect participation in a depository 
through a bank custodian acting under a model bank 
custodian agreement or a member firm custodian acting 
pursuant to rule 17f-1 presents different regulatory 
concerns than direct participation by an investment 
company. 


(1) Authorization 


With respect to direct participation, it is proposed that 
the authorization safeguards presently provided by the 
model bank custodian agreement be retained. These 
safeguards require that an instruction to the custodian 
from the investment company be accompanied by an 
officers’ certificate which (1) has been signed by at 
least two different authorized persons,” (2) states the 
purpose of the transaction, and (3) if the purpose is not 
one of certain purposes specified in the model agree- 
ment and preserved in the rule, the certificate must 





It should be clear that where the rule requires that 
certain action be taken by any two of certain specifically 
enumerated persons, e.g., a Secretary and a Treasurer 
of a company, the requirement would not be satisfied 
by a single individual empowered to act on behalf of a 
company in two different capacities, e.g., a single 
Secretary- Treasurer. 
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be accompanied by an appropriate corporate resolution. 
The Commission would welcome information and sug- 
gestions as to other procedures that would eliminate 
the need for the officers’ certificate while providing 
equivalent safeguards through means which are more 
compatible and feasible for use with electronic record 
keeping systems. 


(2) Termination 


We believe that it is also necessary or appropriate for 
the protection of investors that the safeguards 
provided in the model bank custodian agreement for 
successor custodianships upon termination of an exist- 
ing custodianship also be made applicable to the direct 
participation of an investment company in a depository. 
The proposed rule, therefore, generally provides that 
upon termination of an investment company’s participa- 
tion in a depository, the depository must deliver the 
company’s property to a successor depository, 
custodian, or bank safekeeper designated by the 
company. If the company has not made such a desig- 
nation, then the property is to be turned over to a 
qualified bank or trust company selected by the 
depository. 


(D) Problems Presented by Direct Participation and 
Indirect Participation. 


(1) Assurance of payment and delivery 


We believe that the provisions of the model bank 
custodian agreement requiring that payment may be 
made for securities purchased by the company only 
upon delivery of those securities, and that delivery of 
securities which are sold by the company may be made 
oniy upon receipt of payment for them, have worked 
well to protect investment companies against the risk 
of non-payment for securities sold and nondelivery 
of securities purchased. Those safeguards are just as 
fundamental and important when an_ investment 
company participates in a depository system, whether 
directly or through a bank or other custodian, as when 
it uses a bank custodian without any depository 
participation. The proposed rule would therefore 
require that the company be given adequate payment 
and delivery assurances, regardless of the manner of its 
participation in a depository. 


(2) Necessity for substitute protections in lieu of 
earmarking and segregation 


The model bank custodian agreement requires that a 
bank custodian at all times physically segregate the 
securities of an investment company from those of 
other persons. Rule 17f-1, with respect to a member 
firm custodianship, requires that the securities and 
similar investments held in custody be _ individually 
segregated from those of other persons and marked 
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in a manner which clearly identifies them as the 
property of the investment company, both upon 
physical inspection and upon the books of the 
custodian. Both sets of requirements are inconsistent 
with usual depository procedures pursuant to which 
the depository holds, in its own name or in the name 
of its nominee, one or more certificates, each of which 
evidences the ownership of many beneficial owners 
whose individual interests are evidenced only through 
their records, the records of any intermediary custo- 
dians, and the records of the depository. These segre- 
gation and earmarking requirements are also not con- 
sistent with the Book Entry System, in which Federal 
Reserve member banks are the only permitted par- 
ticipants, and all securities are credited to the accounts 
of those member banks. 


The segregation and earmarking of a customer's 
securities would protect its assets from being confused 
with other assets of the custodian, and thus from 
being subject to claims by persons other than the 
customer or persons claiming through him. In lieu of 
those requirements, similar protections may be pro- 
vided by requiring that depository and custodian ac- 
counts for investment companies participating in de- 
positories include only assets held in a fiduciary or 
custodian capacity. This may protect such accounts 
from claimants other than the beneficial owners and 
persons claiming through them. Thus, the proposed 
rule generally requires that the assets of an invest- 
ment company participating in a depository arrange- 
ment be reflected in a separate subaccount apart from 
any other asets of the custodian not held in a 
fiduciary or custodian capacity. 


In addition, we propose to require that the investment 
company may use a depository only if the board of 
directors of the company has determined that a record 
and document keeping system capable of adequately, 
accurately, and currently stating and evidencing a com- 
pany’s holdings is maintained by the company if it 
directly participates in the depository and by (1) the 
company and (2) its bank custodian or member firm 
custodian (hereinafter collectively referred to as 
“‘custodians’’) and any intermediary bank or inter- 
mediary member firm (hereinafter collectively referred 
to as “‘intermediaries’’) if the company indirectly par- 
ticipates in the depository through its custodian. Such 
a determination must be made before participation 
in the depository and at least annually thereafter. 
Boards of directors of companies which are _ par- 
ticipating in a depository at such time as the proposed 
rule may become effective would, generally, have 
thirty days to make the same determination. 


We believe that this requirement is very important since 
to demonstrate ownership of a security in a depository 
system the beneficial owner will need to have docu- 
ments evidencing transactions and periodic statements 





of accounts, and when the beneficial owner indirectly 
participates in a depository system through a 
custodian which is a participant in the system, the 
custodian and any intermediary will have to have a record 
and document keeping facility capable of adequately, 
accurately, and currently stating and evidencing the 
company’s holdings and of attributing those holdings to 
the proper proprietary account. 


An investment company which retains its custodian to 
act as its record keeper should determine whether 
that dual relationship should be maintained in connec- 
tion with securities deposited in a depository. While we 
think that as a general matter the company should 
check the functioning of the custodianship, this be- 
comes especially important when the company’s 
security holdings will not be evidenced by segregated 
and earmarked certificates. Special consideration 
should be given in these circumstances to the adequacy 
of the separation by the custodian of the record 
keeping function from the custodian function, and to 
whether the investment company itself maintains a 
record and document keeping system capable of 
adequately, accurately, and currently stating and 
evidencing the securities it owns. 


The proposed rule would permit an investment com- 
pany to participate (or continue its participation) in a 
depository system only after its board of directors had 
considered and approved the company’s participation 
and the form of its participation (i.e., direct or indirect 
participation), and if indirect participation is chosen, 
whether the indirect participation should be through a 
custodian which is a direct participant in the depository 
system or through a custodian which is an indirect 
participant in the depository system through an inter- 
mediary. 


(3) Necessity for rights to inspection and to internal 
accounting control reports. 


Given the extreme importance in a depository system of 
books and records as indicia of ownership, we think 
that it is necessary that both an investment company 
participating in a depository and the Commission have 
the right to inspect the books and records of the 
depository, any custodian, and any intermediary. 


We also believe that since the books and records of a 
depository and of any custodian or intermediary will 
have a crucial role in the establishment of an invest- 
ment company’s ownership of a security deposited in 
the system, a report by an independent public ac- 
countant on the system of internal accounting control 
of the depository, custodian, or intermediary should 
be filed not less frequently than once a year with the 
company by the depository (other than the Book Entry 
System), custodian, or intermediary. Such a report 
should be based on an examination by the accountant 


sufficient in scope to provide reasonable assurance that 
any material inadequacies would be disclosed. 


We also propose to require the right of inspection 
presently incorperated in the model bank custodian 
agreement to be part of any arrangement in which an 
investment company participates in a depository. 


However, in view of the exemption of the Book Entry 
System from regulation by the Commission under the 
1934 Act, we do not propose to require such reports 
or rights of inspection with respect to a Federal 
Reserve bank maintaining a Book Entry System. 


(4) Voting and delivery of communications 


Other conditions presently provided for in the model 
bank custodian agreement, and which we think should 
be required in connection with an investment com- 
pany’s use of a depository, are those prohibiting the 
voting of a security held for the account of the com- 
pany except in accordance with an instruction con- 
tained in an officers’ certificate, and requiring prompt 
communication to the company of notices and other 
materials relating to its securities. 


(5) The Uniform Commercial Code and the Depository 
System 


(a) Entry on the books of clearing corporation as a 
condition of delivery. 


With respect to the risks that may be peculiar to a 
depository system at the present time, it appears that 
unless a security transfer is reflected by appropriate 
entries on the books of a clearing corporation, as 
defined by the Uniform Commercial Code (the 
‘‘Code’’),? a question may arise under the Code as to 
whether delivery has been effected,* and, thus, whether 
a valid transfer of the security has been made.°® 





3Under the Code, a “‘clearing corporation’’ is a corpora- 
tion (a) at least 90 percent of the capital stock of which 
is held by or for one or more persons (other than 
individuals), each of whom 


(i) is Subject to supervision or regulation pursuant to 
the provisions of federal or state banking laws or 
state insurance laws, or 


(ii) is a broker or dealer or investment company 
registered under the 1934 Act or the 1940 Act, or 


(iii) is a registered national securities exchange or 
association 


and none of whom, other than a national securities 


exchange or association, holds in excess of 20 percent 
of the capital stock of such corporation; and 
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(b) any remaining capital stock of which is held by 
individuals who have purchased such capital stock at or 
prior to the time of their taking office as directors of 
such corporation and who have purchased only so 
much of such capital stock as may be necessary to 
permit them to qualify as such directors. U.C.C. 
§8-102(3). 





4Under §8-102(1) of the Code, a ‘security’ is defined 
as an instrument. Under 88-313(1) delivery to a 
purchaser occurs when 


(a) he or a person designated by him acquires posses- 
sion of a security; or 


(b) his broker acquires possession of a security specially 
indorsed to or issued in the name of the purchaser; or 


(c) his broker sends him confirmation of the purchase 
and also by book entry or otherwise identifies a 
specific security in the broker’s possession as belonging 
to the purchaser; or 


(d) with respect to an identified security to be delivered 
while still in the possession of a third person when 
that person acknowledges that he holds for the 
purchaser; or 


(e) appropriate entries on the books of a clearing 
corporation are made under Section 8-320. 


Under section 8-320 of the Code, if a security satisfies 
certain conditions, including that it is in the custody of a 
clearing corporation and is shown on the account of a 
transferor or pledgor on the books of the clearing 
corporation, then a transfer or pledge of the security or 
any interest therein may be effected by the making of 
appropriate entries on the books of the clearing cor- 
poration reducing the account of the transferor or 
pledgor and increasing the account of the transferee or 
pledgee by the amount of the obligation or the number 
of shares or rights transferred or pledged. Under 
section 8-320, entries may be with respect to like 
securities or interests therein as a part of a fungible 
bulk and may refer merely to a quantity of a particular 
security without reference to the name of the registered 
owner, certificate or bond number or the like and, in 
appropriate cases, may be on a net basis taking into 
account other transfers or pledges of the same security. 





*Under section 8-309 of the Code, “‘[a]ln endorsement 
of a security whether special or in blank does not 
constitute a transfer until delivery of the security on 
which it appears or if the endorsement is on a separate 
document until delivery of both the document and the 
security.’ 
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When an investment company indirectly participates 
in a depository through a custodian, it is possible 
that, unless otherwise required, a transaction between 
the company and another customer of its custodian 
or any intermediary, or between the company and its 
custodian or any intermediary, with respect to a security 
deposited in the depository, would not be reflected 
upon the books of the depository but only upon the 
books of its custodian, intermediary, or both. In the 
absence of a special agreement among the parties to 
the transaction,® such entries might not constitute 
delivery under the Code. 


We propose to require, therefore, that if a company 
indirectly participates in a depository through a bank 
custodian or member firm custodian, it must do so 
under an arrangement with the custodian pursuant to 
which no transaction in a security deposited in the 
depository may be effected between the company 
and its custodian or any intermediary, or between the 
company and any customer of its custodian or any 
intermediary, unless the parties thereto have agreed 
that in the event that appropriate entries are not 
made upon the books of the depository, delivery 
occurs when appropriate entry is made on the books 
of the custodian or, when an intermediary is being used 
and the transaction is between the company and the 
custodian or between the company and any other 
customer of the intermediary, on the books of the 
intermediary. 


This arrangement might be provided for by modifying 
the standard form of custodianship agreement to 
contain a provision under which the investment com- 
pany agrees that a book entry delivery will be effective 
between it and the custodian or any other customer 
of the custodian who has executed an agreement con- 
taining an identical provision. 





®Section 1-102 of the Code provides, in relevant part: 


(3) The effect of provisions of this Act [i.e., the Code] 
may be varied by agreement, except as otherwise 
provided in this Act and except that the obligations 
of good faith, diligence, reasonableness and care 
prescribed by this Act may not be disclaimed by 
agreement but the parties may by agreement 
determine the standards by which the performance of 
such obligations is to be measured if such standards 
are not manifestly unreasonable. 


(4) The presence in certain provisions of this Act of 
the words “‘unless otherwise agreed’ or words of 
similar import does not imply that the effect of other 
provisions may not be varied by agreement under 
subsection (3). 





(b) The necessity to procure a new certificate in event 
of loss. 


In a depository system in which certificates are 
immobilized, but still remain extant, there is always the 
possibility that a certificate may be lost, destroyed, or 
wrongfully taken. When the owner of a security claims 
that it has been lost, destroyed, or wrongfully taken, 
the issuer must, under Code section 8-405(2), issue a 
new security in place of the original if the owner (a) 
so requests before the issuer has notice that the security 
has been acquired by a bona fide purchaser, (b) files 
with the issuer a sufficient indemnity bond, and (c) 
satisfies any other reasonable requirements imposed by 
the issuer. 


Furthermore, under Code section 8-405(1), when a 
security has been lost, apparently destroyed, or wrong- 
fully taken and the owner fails to notify the issuer of 
that fact within a reasonable time after he has notice 
of it and the issuer registers a transfer of the security 
before receiving such a notification, the owner is pre- 
cluded from asserting against the issuer any claim for 
registering the transfer, or any claim to a new security 
under section 8-405. 


For the owner of a security held in a depository 
system, the significance of the right to have a new 
security issued upon, for example, the destruction of 
the security, is that the issuer has the duty to register 
a transfer of the security only upon presentation of the 
security to it. In other words: no security, no transfer. 


When a certificate is in the possession of a depository 
or its custodian, it is the depository or the custodian 
which should have knowledge of the relevant facts if 
the security has been lost, apparently destroyed, or 
wrongfully taken. We propose to require, therefore, 
that if an investment company participates in a de- 
pository it does so under an arrangement pursuant to 
which the depository has undertaken, if a certified 
security in the depository has been lost, apparently 
destroyed, or wrongfully taken, to notify the issuer of 
the security of that fact within a reasonable time after 
the depository has notice of it, request the issuance 
of a new security in place of the original, file with the 
issuer a sufficient indemnity bond, and satisfy any other 
reasonable requirements imposed by the issuer. 


(6) Responsibility of the custodian for certain losses to a 
company occurring as a result of the use of a depository 
in connection with a custodianship of its securities. 


(a) Direct Participation 


When an investment company directly participates in a 
depository, we believe that the depository should be 
liable to the investment company for any loss or 
damage resulting from negligence, misfeasance, or mis- 


conduct on the part of the depository, a custodian 
for the depository, or any of their respective agents or 
employees. For the following reasons, however, the 
depository’s liability should not be limited to these 
grounds. 


Since a certificate in the name and possession of a 
depository or its custodian will probably represent the 
beneficial interests of many owners, attempts by a 
creditor of any such owner, depository, or custodian 
to satisfy his claim may interfere with or cause delay 
in the ability of one or more of the other owners to 
transfer their interests.’ Any such interference or delay 
may cause loss or damage to investment companies 
which are not parties ta the dispute but whose interests 
may be affected solely by virtue of their participation 
in the depository system. In that event, we think the 
depository,® rather than the investment company, 
should bear any resultant losses, since they would not 
occur but for the company’s participation in the de- 
pository system and because the depository may be the 
person in the best position to prevent or limit any such 
loss. 


We also believe that since it is the depository that will 
effect delivery by entry upon its books, the depository, 
rather than the investment company, should be liable 
for any loss resulting from its having effected a 
delivery without the seller having received payment, 
or its having effected payment without the purchaser 
having received delivery of the security for which the 
payment was made. 


The depository should also be liable to the investment 
company for any loss due to any other cause for which 
the depository has assumed responsibility. 





’Under Code section 8-317, no attachment or levy upon 
a security or any share or other interest evidenced 
thereby which is outstanding is valid until the security 
is actually seized by the officer making the attachment 
or levy, but a security which has been surrendered to 
the issuer may be attached or levied upon at the source. 
A creditor whose debtor is the owner of a security 
is entitled to such aid from courts of appropriate 
jurisdiction, by injunction or otherwise, in reaching such 
security or in satisfying equity in regard to property 
which cannot readily be attached or levied upon by 
ordinary legal process. 


8We do not mean to imply that any such losses must 
ultimately be borne by the depository rather than, for 
example, the creditor or debtor whose security interests 
were directly in issue. We do believe, however, that in 
such controversies where an investment company may 
suffer losses though it is not a real party to the dispute, 
it is necessary to protect investors by requiring that 
the company be indemnified for such losses. 
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We therefore propose to require, as a condition of an 
investment company’s direct use of a depository, that 
when the company is a direct participant in the 
depository, the agreement between the company and 
the depository must provide that the depository is liable 
to the company for any loss or damage resulting from 
the use of the depository by reason of any of the 
following: 


(A) negligence, misfeasance, or misconduct on the 
part of the depository, a custodian for the de- 
pository, or any of their respective agents or 
employees; 


(B) the placement, on the company’s securities or 
other property deposited in the depository, of any 
lien or charge of any kind in favor of the depository, 
the depository’s custodian, or any person claiming 
through one or more of them or through any 
participant in the depository other than the 
company; 


(C) the delivery of a security without receipt of pay- 
ment for it or the making of payment for a security 
without its delivery; or 


(D) any other cause for which the depository has 
assumed responsibility. 


(b) Indirect Participation 


Losses may also occur when an investment company 
indirectly participates in a depository system through a 
bank custodian or member firm custodian. We think 
that an investment company should have a claim 
against the custodian for any losses arising out of the 
use of a depository regardless of whether the loss 
was caused by the custodian or by someone, such as 
the depository, who took under the custodian. The 
custodian, of course, may also have claims against the 
person who took under him. We propose to require, 
therefore, that in the case of indirect participation the 
agreement between the investment company and its 
custodian contain provisions placing the responsibility 
for certain losses upon the custodian. 


The proposed rule would, therefore, require that when 
the company is an indirect participant in a depository 
the agreement between the company and its custodian 
must provide that the custodian is liable to the company 
for any loss or damage resulting from the use of the 
depository by reason of any of the following: 


(A) negligence, misfeasance, or misconduct on the 
part of the custodian, any intermediary, the 
depository, a custodian for the depository, or any 
of their respective agents or employees; 


(B) the placement, on the company’s securities or 
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other property deposited in the depository, of any 
lien or charge of any kind in favor of the custodian, 
any intermediary, the depository, the depository’s 
custodian, or any person claiming through one or 
more of them or through any participant in the 
depository other than the company; 


(C) the delivery of a security without receipt of pay- 
ment for it or the making of payment for a security 
without its delivery; or 


(D) any other cause for which the custodian has 
assumed responsibility. 


While we believe it to be extremely unlikely that any loss 
resulting from participation in a depository would 
exceed the capacity of a bank custodian or member 
firm.custodian to make redress, given the possibility 
that a loss may exceed such capacity, the rule would 
also require that the agreement between an investment 
company and its custodian should provide that the 
investment company is entitled to be subrogated for 
the custodian in any claim against any intermediary or 
the depository to the extent that the company has not 
been made whole by the custodian for any loss caused 
by the use of the depository. 


Ill. COMMISSION ACTION 


It is proposed that Part 270 of Chapter II of Title 17 
of the Code of Federal Regulations be amended by 
adding a new section 270.17f-4, as follows: 


§270.17f-4 Use of depository systems by registered 
management companies. 


(a) Definitions As used in this section 270. 17f-4: 


(1) ‘Book Entry System’ means a system for the 
central handling of securities operated by a 
Federal Reserve bank as part of the joint Federal 
Reserve-Treasury Department book-entry pro- 
gram for United States government and agency 
securities in which all securities of any class or 
series deposited within the system are treated as 
fungible and may be transferred, loaned, or 
pledged by bookkeeping entry without physical 
delivery of such securities. 


“‘Depository’’ means the Book Entry System, and 
any system for the central handling of securities 
operated by a person registered under the Secur- 
ities Exchange Act of 1934 with the Commission 
as a Clearing agency in which securities of any 
particular class or series of any issue deposited 
within the system may be treated as fungible 
and may be transferred, loaned, or pledged by 
bookkeeping entry without physical delivery of 
such securities. 





(3) 


(11) 


(b) 


(1) 


““Company’’ means a management investment 
company registered under the Act. 


Officers’ certificate’’ means a request or direc- 
tion or certification in writing signed by hand in 
the name of a company by any two of (i) 
the Chairman of the Executive Committee, (ii) 
the President, (iii) a Vice-President, (iv) the 
Secretary, (v) the Treasurer of the company, 
or (vi) any other person duly and specifically 
authorized by the company’s Board of Directors 
or Executive Committee to sign such a certificate 
in the name of the company. 


“‘Depository’s custodian’’ means a person acting 
as custodian for a depository. 


‘Bank custodian’’ means a bank acting as Custo- 
dian for a company in compliance with section 
17(f) of the Act and the rules thereunder. 


‘Member firm custodian’’ means a member of a 
national securities exchange acting as custodian 
for a company in compliance with section 17(f) 
of the Act and the rules thereunder. 


‘‘Custodian’’ means a bank custodian or member 
firm custodian. 


“Intermediary bank’’ means a bank which is a 
person qualified to serve as a custodian to a 
company under section 17(f) of the Act and the 
rules thereunder and which acts as an agent for 
a custodian in connection with the use of a 
depository in which the bank is a participant. 


‘Intermediary member firm’’ means a broker or 
dealer which (i) is a member of a_ national 
securities exchange as defined in the Securities 
Exchange Act of 1934 (whether or not such 
firm trades in securities for its Own account), 
(ii) is a person qualified to serve as a custodian 
to a company under section 17(f) of the Act 
and the rules thereunder, and (ili) acts as an 
agent for a custodian in connection with the use 
of a depository in which the member firm is a 
participant. 


“Intermediary’’ means an intermediary bank or 
intermediary member firm. 


A company may use a depository in connection 


with a custodianship of the company’s assets only if: 


(i) The company directly participates in the de- 
pository, or (ii) the company indirectly participates 
in the depository through a custodian which (A) 
directly participates in the depository or (B) in- 
directly participates in the depository through an 


intermediary which directly participates in the 
depository. 


(2) When a company directly participates in a de- 


pository: 


(i) the depository shall, upon receipt of an officers’ 
certificate requesting that a specific payment 
be made or giving general standing instruc- 
tions relating to future payments which include 
that specific payment, make payment from any 
cash received by it to or for the account of 
the company, to an account of the company in 
the custodianship of a bank or banks having the 
qualifications prescribed in section 26(a)(1) of 
the Act. The depository shall make other pay- 
ments from any such cash only upon receipt of 
an officers’ certificate specifically requesting 
the payment and stating its purpose. If payment 
is to be made for any purpose other than for 
(A) the delivery of securities to the account 
of the company at the depository upon delivery 
of the securities or guarantee of delivery by the 
depository, including payment of any brokerage 
expenses incurred by the company in connection 
with the transaction, (B) the payment of inter- 
est, dividends, taxes, management or super- 
visory fees or operating expenses (including, 
without limitation thereto, fees for legal, 
accounting, and auditing services) or (C) pay- 
ments in connection with the conversion, ex- 
change, or surrender of securities owned or 
subscribed to by the company held by or to be 
delivered to the depository, the certificate 
shall be accompanied by a certified copy of a 
resolution by the company’s Board of Directors 
or Executive Committee signed by an officer 
of the company and certified by its Secretary or 
an Assistant Secretary, specifying the amount 
of the payment and the purpose for which it is 
to be made, declaring the purpose to be a 
proper company purpose, and naming the 
person or persons to whom the payment is to 
be made; 


the depository may transfer, exchange, or 
deliver any securities of the company held by 
it only upon receipt of an officers’ certificate 
authorizing the transfer, exchange, or 
delivery, and stating the purpose thereof. lf 
the transfer, exchange, or delivery is to be 
made for any purpose other than (A) selling 
the securities for the account of the company 
upon receipt of payment therefor to the 
account of the company at the depository or 
guarantee of such payment by the depository, 
(B) the securities being calied, redeemed or 
retired or becoming payable, (C) for examina- 
tion by a broker selling such securities in 


SEC DOCKET/1101 





accordance with ‘‘street delivery’’ custom, (D) 
exchanging for or converting into other secur- 
ities, or other securities and cash, whether 
pursuant to any plan or merger, consolidation, 
reorganization, recapitalization or readjust- 
ment, or otherwise, (E) converting such secur- 
ities pursuant to their terms into other 
securities, (F) exercising subscription, pur- 
chase, or other similar rights represented by 
such securities, or (G) exchanging interim 
receipts or temporary securities for definitive 
securities, the certificates shall be accompanied 
by a certified copy of a resolution of the 
company’s Board of Directors or Executive 
Committee, signed by an officer of the com- 
pany and certified by its Secretary or an 
Assistant Secretary, specifying the securities 
to be delivered and the purpose for which the 
delivery is to be made, declaring the purpose 
to be a proper company purpose, and naming 
the person or persons to whom delivery is to 
be made; and 


upon termination of the company’s participa- 
tion in the depository, the depository is required 
to deliver cash, securities, and all other property 
of the company to (A) a successor depository 
named by the company, (B) a custodian named 
by the company, or (C) a bank named by the 
company to act as the safekeeper of assets of 
the company, and pending appointment by the 
company of a successor depository, custodian, 
or bank safekeeper, to a bank of the depos- 
itory’s own selection having the qualifications 
prescribed in section 26(a)(1) of the Act as 
custodian for the company, to be held under 
terms usual and customary to a bank custodian- 
ship of the assets of a company. 


(3) When a company indirectly participates in a depos- 


itory through a custodian, it does so under an agree- 
ment which provides that no transaction in a 
security deposited in the depository may be effected 
between the company and its custodian or inter- 
mediary, or between the company and any 
customer of its custodian or intermediary, unless 
the parties to the transaction have agreed that in 
the event that appropriate entries are not made on 
the books of the depository, delivery occurs when 
appropriate entries are made on the books of 
the custodian or, when an intermediary is being 
used and the transaction is between the company 
and the custodian or between the company and any 
other customer of the intermediary, on the books of 
the intermediary. 


The company participates, directly or indirectly, 
in the depository under an arrangement pursuant to 
which: 
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(i) 


the depository may effect delivery of a 
security after sale only upon payment for the 
security or the depository’s guarantee of pay- 
ment, and a participant’s account in the depos- 
itory may be debited for payment for a 
security purchased by it only upon delivery 
of the securities to the account or the 
depository’s guarantee of delivery; 


the securities and cash of a company in- 
directly participating in a depository through a 
custodian, without regard to whether an 
intermediary is also being used in connection 
with such participation, shall be represented 
in an account at the depository which does not 
include any assets held by the custodian, or 
if an intermediary is used, the intermediary, in 
other than a fiduciary or custodial capacity, 
and when the custodian indirectly participates 
in the depository through an intermediary, 
the securities and cash of the company shall 
be represented in an account of the custodian 
at the intermediary which does not include any 
assets held by the custodian in other than a 
fiduciary or custodial capacity; 


the depository has undertaken, if a certified 
security in the depository has been lost, ap- 
parently destroyed, or wrongfully taken, to (A) 
notify the issuer of the security of that fact 
within a reasonable time after the depository 
has notice of it, (B) request the issuance of a 
new certificate in place of the original issue, 
(C) file with the issuer a sufficient indemnity 
bond, and (D) satisfy any other reasonable 
requirements imposed by the issuer; 


no person shall vote any security held for the 
account of the company except in accordance 
with an instruction contained in an officers’ 
certificate. Provision shall be made, whether 
through an omnibus proxy procedure or other- 
wise, with respect to any securities held directly 
or indirectly for the company, for the prompt 
transmission to the company of all notices, 
proxies and proxy soliciting materials, proxies 
executed by the registered holder of the 
securities (or by another person under the 
omnibus proxy procedure) but without indicat- 
ing the manner in which the proxies are to be 
voted, and other written information (including, 
without limitation, information regarding 
pendency of calls, maturities, and expirations 
of rights in connection with the securities) 
received from the issuer, including all written 
information received from the issuer of any 
security whose tender or exchange is sought 
and from all parties (or their agents) making 
the tender or exchange offer; and 





(v) the books and records of the depository (other 


than the Book Entry System), and of any 
custodian or intermediary used in connection 
with a company’s indirect participation in the 
depository (including the Book Entry System), 
to the extent that they relate to services 
rendered to the company by the depository, 
custodian, or intermediary, shall at all times 
during the regular business hours of the 
respective depository, custodian, or inter- 
mediary (and at such other times as may be 
acceptable to them), be open to inspection by 
duly authorized employees or agents of the 
company shall be furnished with all information 
with respect to the services rendered to it as it 
may request; and 


(vi) the company shall be provided with a copy of 


each report by an independent public ac- 
countant on the accounting system, the internal 
accounting control, and procedures for safe- 
guarding securities related to the custodial 
functions provided by the depository, 
custodian, or intermediary. Such reports shall 
be obtained by the depository (other than the 
Book Entry System), custodian, or inter- 
mediary not less frequently than once a year 
and shall be based on an examination by the 
independent public accountant sufficient in 
scope to provide reasonable assurance that any 
material inadequacies existing since the prior 
examination date would be disclosed. The 
report shall describe any material inadequacies 
discovered and, if the examination did not 
disclose any material inadequacies, the report 
shall so state. The reports shall be transmitted 
to the company by the depository, custodian, 
or intermediary within five days after receipt. 


(5) The Board of Directors of the company 


(i) 


prior to the company’s participation in the 
depository, or 


(ii) within thirty days after the effective date of this 


section in the case of a company which on the 
effective date is participating in a depository 
pursuant to an agreement which will remain 
in effect for sixty days or longer after the 
effective date, and at least annually thereafter, 
shall (A) determine that a record and document 
keeping system capable of adequately, 
accurately, and currently stating and 
evidencing the company’s holdings can and will 
be maintained by (7) the company, if it directly 
participates in the depository, or (2) the 
company, its custodian, and any intermediary, 
if the company indirectly participates in the 
depository through a custodian, and (B) 


(6) (i) 


approve the company’s participation in the 
depository and the form of such participation, 
i.e., direct participation or indirect participation 
through a custodian and, if indirect participa- 
tion is chosen, whether participation should 
be through a custodian which is a direct 
participant in the depository, or through a 
custodian which indirectly participates in the 
depository through an intermediary which is a 
direct participant in the depository. 


When the company is a direct participant in the 
depository, the agreement between the 


company and the depository shall provide that 
the depository is liable to the company for any 
loss or damage resulting from the use of the 
depository by reason of any of the following: 


negligence, misfeasance, or misconduct on 
the pait of the depository, the depository’s 
custodian, or any of their respective agents 
or employees; 


the placement, on the company’s securities 
or other property deposited in the depository, 
of any lien or charge of any kind in favor of 
the depository, the depository’s custodian, 
or any person claiming through one or both 
of them or through any participant in the 
depository other than the company; 


the delivery of a security without receipt of 
payment for it, or the making of payment for a 
security without its delivery; or 


any other cause for which the depository has 
assumed responsibility. 


When the company is an indirect participant in 
the depository through a custodian, the agree- 
ment between the company and the custodian 
provides that: 


the custodian is liable to the company for 
any loss or damage resulting from the use of the 
depository by reason of any of the following: 


negligence, misfeasance, or misconduct on the 
part of the custodian, any intermediary, the 
depository, the depository’s custodian, or any 
of their respective agents or employees; 


the placement, on the company’s securities or 
other property deposited in the depository, 
of any lien or charge of any kind in favor of the 
custodian, any intermediary, the depository, 
the depository’s custodian, or any person 
claiming through one or more of them or 
through any participant (direct or indirect) 
in the depository other than the company; 
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(3 the delivery of a security without receipt of 
payment for it or the making of payment for a 
security without its delivery; or 


any other cause for which the custodian has 
assumed responsibility. 


the company is entitled to be subrogated for the 
custodian in any claim against any _ inter- 
mediary or the depository, or for the inter- 
mediary in any claim it may have against the 
depository, to the extent that the company 
has not been made whole by the custodian for 
any loss caused by the use of the depository. 


All interested persons are invited to submit their views 
and comments on the proposed rule in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549 on or 
before March 15, 1977. All such communications 
should refer to File No. S7-675, and will be available 
for public inspection. 


By the Commission. 
February 7, 1977. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9634/February 7, 1977 


In the Matter of 


KEOGH-SMATHERS FUND, INC. 
245 Park Avenue 
New York, New York 10017 


(811-2526) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On January 14, 1977, a notice was issued (Investment 
Company Act Release No. 9607) that Keogh-Smathers 
Fund, Inc. (‘Applicant’), a Maryland corporation 
registered as an open-end, diversified investment 
company under the Investment Company Act of 1940 
(“‘Act’’) had filed an application pursuant to Section 8(f) 
of the Act for an order of the Commission declaring 
that Applicant has ceased to be an investment company 
as defined in the Act. 
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The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Keogh-Smathers Fund, Inc. 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9635/February 7, 1977 


In the Matter of 


SCHUSTER SPECTRUM FUND, INC. 
245 Park Avenue 
New York, New York 10017 


(811-1833) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On January 12, 1977, a notice was issued (Investment 
Company Act Release No. 9603) that Schuster 
Spectrum Fund, Inc. (‘Applicant’), a Maryland cor- 
poration registered as an open-end, non-diversified 
investment company under the Investment Company 
Act of 1940 (‘‘Act’’), had filed an application pursuant 
to Section 8(f) of the Act for an order of the Com- 
mission declaring that Applicant has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 


Applicant has ceased to be an investment company. 
Accordingly, 





IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Schuster Spectrum Fund, Inc. 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9636/February 7, 1977 


In the Matter of 


STEPHENS ARKANSAS TAX-EXEMPT BOND 
FUND, SERIES ONE (AND SUBSEQUENT 
SERIES) 


and 


STEPHENS, INC. 
114 East Capitol Avenue 
Little Rock, Arkansas 72201 


(812-4040) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 14(a) OF THE ACT AND RULES 19b-1 
AND 22c-1 THEREUNDER. 


On January 14, 1977, a notice was issued (Investment 
Company Act Release No. 9608) of an application filed 
on October 12, 1976, and amendments thereto on 
December 29, 1976, and January 13, 1977, by Stephens 
Arkansas Tax-Exempt Bond Fund, Series One and 
Subsequent Series (‘‘Fund’’), a unit investment trust 
registered under the Investment Company Act of 1940 
(‘‘Act’’), and its sponsor, Stephens, Inc. (‘Sponsor’) 
(hereinafter the Sponsor and the Fund are referred to 
collectively as ‘‘Applicants’’), pursuant to Section 6(c) 
of the Act, for an order of the Commission exempting 
Applicants from the provisions of Section 14(a) of the 


Act, and exempting the frequency of capital gains 
distributions of the Fund and the secondary market 
operations of the Sponsor from the provisions of Rule 
19b-1 and Rule 22c-1, respectively, under the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is appropriate 
in the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the Application for exemption from the pro- 
visions of Section 14(a) of the Act and Rules 19b-1 
and 22c-1 under the Act, to the extent requested, be, 
and hereby is granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9637/February 7, 1977 


In the Matter of 


THE COLUMBUS FUND, INC. 
88 East Broad Street 
Columbus, Ohio 43215 


(811-1892) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COLUMBUS FUND, INC. HAS 
CEASED TO BE AN INVESTMENT COMPANY 


The Columbus Fund, Inc. (‘Applicant’), registered as 
an open-end diversified management investment 
company under Investment Company Act of 1940 
(‘‘Act'’), filed an application on December 7, 1976, 
and an amendment thereto on December 20, 1976, 
pursuant to Section 8(f) of the Act for an order of the 
Commission declaring that Applicant has ceased to be 
an investment company as defined in the Act. 
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On January 7, 1977, a notice (Investment Company 
Act Release No. 9598) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course, unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found that 
the Columbus Fund, Inc., has ceased to be an invest- 
ment company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of The Columbus Fund, Inc., 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9638/February 7, 1977 


In the Matter of 


SURVEYOR FUND, INC. 
61 Broadway 
New York, New York 10006 


(811-1418) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLAR- 
ING THAT APPLICANT'S PREDECESSOR HAS 
CEASED TO BE AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Surveyor Fund, Inc. 
(‘‘New Surveyor’), a Maryland corporation registered 
as a diversified, open-end management investment 
company under the Investment Company Act of 1940 
(“‘Act’’), has filed an application pursuant to Section 
8(f) of the Act, requesting an order declaring that its 
predecessor (’’Old Surveyor’) has ceased to be an 
investment company by reason of the merger of Old 
Surveyor with and into New Surveyor. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
therein, which are summarized below. 
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Old Surveyor was a corporation organized under the 
laws of Delaware and registered under the Act as a 
closed-end _ diversified management investment 
company. Applicant represents that on September 10, 
1973, Old Surveyor was merged with and into New 
Surveyor (formerly named The Eberstadt Fund, Inc.); 
that its assets then became those of New Surveyor; 
and that it thereafter ceased to exist as a corporation. 
New Surveyor continues to operate as an open-end 
diversified management investment company. 


Section 8(f) of the Act provides in part that whenever 
the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order and 
upon taking effect of such order, the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 5, 1977, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be 
notified if the Commission shall order a hearing thereon. 
Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Applicant 
at the address stated above. Proof of such service 
(by affidavit, or in case of an attorney-at-law by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9639/ February 7, 1977 


In the Matter of 





AXE-HOUGHTON INCOME FUND, INC. 
AXE-HOUGHTON FUND B, INC. 
AXE-HOUGHTON STOCK FUND, INC. 


and 


AXE SECURITIES CORPORATION 
400 Benedict Avenue 
Tarrytown, New York 10591 


(812-4081) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT AND RULE 22d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Axe-Houghton Income 
Fund, Inc., Axe-Houghton Fund B, Inc. and Axe- 
Houghton Stock Fund, Inc. (collectively referred to as 
the ‘‘Funds’’), each of which is registered under the 
Investment Company Act of 1940 (the ‘‘Act’’) as a 
diversified, open-end management investment com- 
pany and Axe Securities Corporation (Axe 
Securities’), the principal underwriter of each of the 
Funds (collectively referred to with Funds as 
“‘Applicants”’), filed an application on January 27, 1977, 
pursuant to Section 6(c) of the Act, for an order of 
the Commission exempting Applicants from the pro- 
visions of Section 22(d) of the Act and Rule 22d-1 
thereunder to the extent specified therein. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representations 
made therein, which are summarized below. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company or principal 
underwriter thereof shall sell any redeemable security 
issued by such company to any person except at a 
current public offering price described in the pros- 
pectus. Shares of each of the Funds are currently 
offered to the public at a price based on net asset 
value plus a sales charge that varies with the quantity 
of securities purchased. Rule 22d-1 permits certain 
variations in sales load, none of which it is alleged 
are applicable to the proposed transaction. 


Shareholders of each of the Funds presently have the 
option of receiving their income dividends ("'Divi- 
dends’’) and capital gain distributions (‘‘Distributions’’) 
in cash or of having their Dividends and Distributions 
or only their Distributions automatically reinvested with- 
out sales charge in shares of the Fund paying such 
dividend or Distribution at net asset value on the 
Dividend or Distribution record date (as the case may 
be). 


Each of the funds proposes to offer (subject to the 
laws and regulations of the state or other jurisdiction 


in question) to the shareholders of the other Funds 
who have an open account in the Offering Fund, or who 
simultaneously establish such an open account, ;egis- 
tered in the same name as the shareholder’s open 
account in the other Fund, the privilege (1) to auto- 
matically reinvest only the Dividends paid to him by 
either or both of the other Paying Funds in shares of 
the Offering Fund at net asset value without sales 
charge on the payment date of such Dividend pro- 
vided the Distributions paid to him by the Paying Fund 
are automatically reinvested in shares of the Paying 
Fund at net asset value on the Distribution record 
date or, (ii) to automatically reinvest both the Dividends 
and Distributions paid to him by the Paying Fund in 
shares of the Offering Fund at net asset value without 
sales charge on the payment date of such Dividerid 
Distribution (the ‘Reinvestment Privilege’’). 
Prospectuses of all the Funds will be available upon 
request from Axe Securities, and one will be sent to 
the shareholders who notify Axe Securities of a desire 
to establish such an open account. Shareholders may 
elect the proposed privileges by notifying Axe Securities 
or the Funds’ transfer agent in writing, and will be 
permitted to cancel any such election by written notice 
to the Funds’ transfer agent. Axe Securities and the 
Funds’ transfer agent reserve the right to cancel such 
privileges on thirty days written notice to the share- 
holder. 


Pursuant to the Reinvestment Privilege dividends, or 
dividends and distributions, would be reinvested at the 
net asset value per share of the Fund whose shares 
are being acquired (the ‘‘Offering Fund’’) on the pay- 
ment date for the dividend or distribution of the Fund 
whose dividend or distribution is used to make the 
investment (the ‘Paying Fund’). Distributions re- 
invested in shares of the Paying Fund, however, would 
be reinvested at the net asset value per share of the 
Paying Fund on the distribution record date. No sales 
commission would be received by Axe Securities or 
any dealer on any such reinvestment, and there would 
be no service charge. None of the Funds bear any 
expense pursuant to the proposed Reinvestment 
Privilege other than transfer agency costs and the costs 
of furnishing prospectus of the Offering Funds. 


Applicants assert that the purpose of the proposed 
Reinvestment Privilege is to give the shareholders of 
any Fund the opportunity to invest both their dividends 
and distributions at no sales charge in the shares of any 
other Fund, in which they have or simultaneously 
establish an open account, or to invest their dividends 
at no sales charge in the shares of any other Fund 
in which they have or simultaneously establish an onen 
account while automatically reinvesting distributions in 
shares of the Paying fund. Thus, each shareholder 
using the option will already have selected the shares 
of the Offering Fund as an investment medium and may 
make additional investments in the shares of the 
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Offering Fund while maintaining his initial investment 
in the shares of the Paying Fund. 


Applicants state that the shareholders of each of the 
funds could, in effect, accomplish the result proposed 
by this exemption request by electing to receive 
dividends, or dividends and distributions, in additional 
shares of the Paying Fund and then exchanging such 
additional shares for shares of the Offering Fund 
pursuant to the exchange privilege described in the 
Funds’ current prospectus. The proposed Reinvestment 
Privilege would permit such reinvestment without the 
delay caused by the cumbersome procedure associated 
with such exchanges. 


Applicants propose to make the proposed Reinvest- 
ment Privilege available to the shareholders of each 
Fund coincident with the first income dividend or 
capital gain distribution issued by each such Fund 
following receipt of the order requested hereby. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission upon application may conditionally 
or unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions, from any provisions of the 
Act or of any Rule or Regulation promulgated there- 
under, if and to the extent such exemption is necessary 
or appropriate in the public interest and consistent with 
the protection of investors and the purpose fairly 
intended by the policy and provisions of the Act. 


NOTICE 1S FURTHER GIVEN that any interested person 
may, not later than February 28, 1977, at 12:30 p.m., 
submit to the Commission in writing a request for 
a hearing on the application accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney- 
at-law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application herein will be issued by the 
Commission as of course following said date, unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. Per- 
sons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9640/February 8, 1977 


In the Matter of 


CNA MONEY INSTRUMENTS, INC. 
245 Park Avenue 
New York, New York 10017 


(811-2525) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On January 14, 1977, a notice was issued (Investment 
Company Act Release No. 9606) that CNA Money 
Instruments, Inc. (‘‘Applicant’’), a Maryland corpora- 
tion registered as an open-end, diversified investment 
company under the Investment Company Act of 1940 
(‘‘Act’’), had filed an application pursuant to Section 
8(f) of the Act for an order of the Commission 
declaring that Applicant has ceased to be an investment 
company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of CNA Money Instruments, Inc. 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 569/February 7, 1977 


In the Matter of 


CUMULO MANAGEMENT, INC. 
(801-8248) 


FREDERICK F. GREGORY 
612 S. Flower Street 
Los Angeles, California 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


Having been advised of a proposed administrative 
proceeding by the Commission, Cumulo Management, 
Inc. (‘‘Cumulo’’), a registered investment adviser and 
Frederick F. Gregory (‘‘Gregory’’), president, director 
and principal stockholder of Cumulo, have submitted 
an offer of settlement which the Commission has deter- 
mined to accept. Solely for the: purpose of these 
proceedings, and without admitting or denying the 
findings herein, Respondents, Cumulo and Gregory, 
consent to the findings and sanctions set forth below. 


Accordingly, IT 1S ORDERED that proceedings pursu- 
ant to Sections 203(e) and (f) of the Investment 
Advisers Act of 1940 be, and they hereby are, 
instituted. 


As a result of an investigation, the Division of Enforce- 
ment alleges and, on the basis of the offer of 
settlement, the Commission finds that Cumulo and 
Gregory have wilfully violated and wilfully aided and 
abetted violations of Sections 30(a), 30(b), 30(d) and 
31(a) of the Investment Company Act of 1940 and Rules 
30a-1, 30b1-1, 30d-1, and 31a-1 thereunder and Section 
204 of the Investment Advisers Act of 1940 and Rule 
204-2(a) thereunder. 


Accordingly, IT |S ORDERED that effective the second 
Monday after the date of this Order: 


a. The investment adviser registration of Cumulo is 
suspended for a period of one year provided however 
that, 


(i) Cumulo may at any time during said one year 
period apply to the Commission for a further 
Order modifying, shortening or terminating said 
suspension, and 


(ii) may do all that is necessary and appropriate to 
supervise the portfolio and conduct the affairs 
of the Cumulo.Fund, Inc. and Cumulo Alternate 


Fund, Inc. (the ‘’Funds’’), in order that the 
Funds may be orderly liquidated. 


b. Gregory is, for a period of one year suspended 
from association with an investment adviser, or invest- 
ment company or broker-dealer; provided that: 


(i) | he may do all that is necessary and appropriate 
to supervise the portfolios and conduct the 
affairs of the Funds in order that the Funds may 
be orderly liquidated. 


he may be employed, subject to supervision, as 
a registered representative of a registered 
broker-dealer (including any such firm that also 
is registered as an investment adviser), and 


after six months from the date of the Order he 
may apply to the Commission for a further 
Order modifying, shortening or terminating said 
suspension. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





LITIGATIONS 





Litigation Release No. 7770/ February 2, 1977 


S.E.C. v. INDONESIAN ENTERPRISES, INC., ET AL. 
(United States District Court for the Southern District of 
New York, Civil Action No. 77 Civ. 499) 


The Securities and Exchange Commission (‘‘Commis- 
sion’’) today announced the filing of a complaint in the 
United States District Court for the Southern District 
of New York against Indonesian Enterprises, Inc. 
(“Indonesian Enterprises’’); Ramayana _ Indonesian 
Restaurant of New York, Inc. (‘Ramayana’); P. N. 
Pertamina (‘’Pertamina’’), the National Oil State Enter- 
prise of the Republic of Indonesia, and |Ibnu Sutowo 
(““Sutowo’’). 


The Commission’s complaint alleges violations by the 
defendants of the registration and anti-fraud provisions 
of the federal securities laws in connection with the 
offer and sale of $1,105,000. of the capital stock of 
Indonesian Enterprises to 54 corporations and individu- 
als, both American and foreign. It is alleged that the 
shares offered and sold were for the establishment and 
operation of an Indonesian restaurant in New York City 
for the purpose of, among other things, ‘enhancing 
the Indonesian image of the USA” and to “attract the 
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interest of U.S. businessmen in investments in 
Indonesia.’’ It is further alleged that no registration 
statement with respect to these securities has been 
filed, or is in effect, with the Commission as required 
by Section 5 of the Securities Act of 1933. 


The Commission’s complaint also alleges that the 
defendants made false and misleading statements and 
representations in the offer and sale of these securities 
concerning, among other things: (1) total number of 
shares to be sold (the number sold exceeded that 
authorized by the certificate of incorporation), (2) the 
amount of capital known to be required for the opera- 
tion of the restaurant, and (3) the monthly and annual 
forecasts of profitability of such a venture. 


In addition, it is alleged that the defendants misused 
their business relationships to cause publicly held 
corporations to have made decisions to purchase shares 
of Indonesian Enterprises for reasons other than the 
investment merits of the securities. 





Litigation Release No. 7771/February 7, 1977 


SECURITIES AND EXCHANGE COMMISSION vv. 
MILGO ELECTRONIC CORPORATION et al. (United 
States District Court for the District of Columbia) 
Civil Action No. 77-0189 


The Securities and Exchange Commission announced 
the filing of a civil injunctive action in the United 
States District Court for the District of Columbia against 


Milgo Electronic Corporation (‘’Milgo’’), a Florida 
corporation with its principal executive offices in Miami, 
Florida and Racal Electronics Limited (‘‘Racal’’), a 
United Kingdom corporation with its principal executive 
offices in Bracknell, England. In its Complaint, the 
Commission charged Milgo with violations of the anti- 
fraud and tender offer reporting provisions of the 
federal securities laws. In addition, the Commission 
charged Racal with violations of the anti-fraud provi- 
sions of the federal securities laws. 


The Commission also announced that the Court entered 
a Judgment of Permanent Injunction against Milgo 
restraining and enjoining Milgo from violations of 
certain of the tender offer anti-fraud and reporting 
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provisions of the Securities Exchange Act of 1934 
(“Exchange Act’’) and ordering certain other relief. 
Milgo consented to the entry of the Judgment of 
Permanent Injunction without admitting or denying the 
allegations of the Commission’s Complaint. 


In announcing the filing of its Complaint, the Commis- 
sion noted that the matters referred to in the Commis- 
sion’s action today is not intended to affect or inter- 
fere with, and is unrelated to the cash tender offer 
by Racal for Milgo shares. In addition, the Commis- 
sion’s Complaint is not intended to affect or interfere 
with the exchange offer of Applied Digital Data 
Systems, Inc. (‘“ADDS’’) for Milgo shares. 


The Commission's Complaint alleged that Milgo, in an 
effort to thwart an exchange offer by ADDS for Milgo 
common stock, made untrue statements of material 
facts and omitted to state material facts concerning, 
among other things, the purposes of a proposed sale 
of Milgo stock to Racal, the terms of Milgo’s agree- 
ment with Racal and certain other facts. The Commis- 
sion further alleged that Racal had actual knowledge of 
a false and misleading press release of Milgo and par- 
ticipated in the events surrounding Its issuance. 


The Commission’s Complaint also charged that Milgo 
violated the tender offer filing requirements of the 
federal securities laws in failing to file with the 
Commission on Schedule 14D under Section 14(d)(4) 
of the Exchange Act and Rule 14d-4 thereunder, 
Milgo management's statements concerning the ADDS 
exchange offer and Milgo’s proposed sale of stock to 
Racal. 


In addition to the entry of the Judgment of Permanent 
Injunction against Milgo, certain ancillary relief was 
undertaken by Milgo and ordered by the court, includ- 
ing the following: 


(1) An undertaking by Milgo to amend its Schedule 
14D’s filed with the Commission to reflect the 
institution of the Commission’s action, the sub- 
stance of the allegations in the Complaint and the 
relief entered by the Court; 


An undertaking by Milgo to file Schedule 13D’s 
with the Commission with respect to any acquisition 
by Milgo of five percent or more of any equity 
security registered with the Commission pursuant 
to Section 12 of the Exchange Act; and 


An undertaking to file with the Commission 
Schedule 14D’s with respect to any solicitation or 
recommendation by Milgo to Milgo shareholders 
to accept or reject a tender offer or request or 
invitation for tenders. 








Litigation Release No. 7772/February 8, 1977 


U.S. v. RONALD G. RIES 
E.D. Mo. 76-338 CR (1) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, and Barry A. Short, United States 
Attorney for the Eastern District of Missouri, an- 
nounced that on January 28, 1977, Ronald G. Ries of 
St. Louis, Missouri, entered a plea of guilty to the 1- 
count indictment filed against him. This was a change 
of plea from not guilty entered by Ries on January 
3, 1977. 


The indictment charged Ries with violating the Federal 
wire fraud statute by employing an interstate telephone 
communication in furtherance of a scheme to defraud 
three customers of a St. Louis broker-dealer firm at 
which Ries had been employed as a registered repre- 
sentative. Sentencing has been set for Friday, February 
11, 1977, before Federal District Judge James H. 
Meredith. 


The indictment was the result of a joint investigation 
by the Commission’s St. Louis Branch Office, the 
United States Attorney's office and the FBI. 





Litigation Release No. 7773/February 10, 1977 


SEC v. BLAIR & ASSOCIATES, INC., ET AL. 
(W.D. La.) (Civil Action No. Cl-77-0059-S) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office, today announced that on February 2, 
1977, federal district judge Tom Stagg, at Shreveport, 
Louisiana, entered orders of permanent injunction 
against Blair & Associates, Inc. and George E. Blair, 
and an order of preliminary injunction against 
Julian F. Martin, all of Shreveport. The defendants 
consented to the orders without admitting or denying 
the allegations made in the Commission’s complaint, 
which was filed on January 19, 1977. 


The complaint alleged that the defendants engaged in 
the offer and sale of unregistered fractional undivided 
working interests in oil and gas leases located in Grant 
Parish, Louisiana, and in connection with such sales 
materially misrepresented to investors: the oil and gas 
wells surrounding the leases offered; the financial 
condition of Blair & Associates, Inc., the issuer; and 
the use of investor proceeds. 


For further information see Litigation Release No. 7751. 





Litigation Release No. 7774/February 10, 1977 


S.E.C. v. Astro Products of Kansas, Inc., et al 
[Dist. of Kansas] [CA-76-359-C6] 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, announced today that on January 19, 1977, 
Federal District Judge Frank G. Theis of Wichita, 
Kansas, granted the Commission’s motion for pre- 
liminary injunction enjoining defendants Tower 
Brokerage, Inc.; Hugh Bell, both of St. Petersburg, 
Florida; Richard T. Heagy of Memphis, Tennessee; 
and Theodore DuBowik of Phoenix, Arizona, from 
future violations of the anti-fraud provisions of the 
federal securities laws. Judge Theis also granted the 
Commission’s motion for preliminary injunction against 
Roman A. DiMeo of Santa Ana, California, enjoining 
him from future violations of the registration, anti- 
fraud, and trust indenture qualification provisions of the 
federal securities laws. 


On January 18, 1977, Judge Theis issued a default 
order preliminarily enjoining defendants Vern Hunt and 
the Vern Hunt Company, both of West Covina, 
California, from future violations of the anti-fraud 
provisions of the federal securities laws. 


On November 29, 1976, defendants James J. Russ and 
Astro Products of Kansas, Inc., both of Memphis, 
Tennessee, consented, without admitting or denying 
the Commission's allegations, to the entry of a perma- 
nent injunction enjoining them from future violations 
of the registration, anti-fraud, and trust indenture 
qualification provisions of the federal securities laws. 


For further information, see Litigation ‘Release No. 
1O0F- 





Litigation Release No. 7775/February 10, 1977 


SEC. v. HUGHES OIL & GAS, INC., ET AL 
N/D TEX. [CA-76-284] 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office, announced that on November 3, 1976 
Federal District Judge Eldon B. Mahon, at Fort 
Worth, Texas, entered an Order of Permanent Injunc- 
tion by Consent against Kenneth M. Wilson, Arlington, 
Texas enjoining him from violations of the registration 
and antifraud provisions of the federal securities laws. 
Wilson consented to the entry of the Order of Perma- 
nent Injunction without admitting or denying the 
allegations contained in the Commission's Complaint. 
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The Complaint, which was filed October 1, 1976, 
alleged that Wilson and six other defendants violated 
the registration and antifraud provisions in connection 
with the offer and sale of fractional undivided working 
interests in oil and gas leases located in Eastland and 
Palo Pinto Counties, Texas, issued by Hughes Oil & 
Gas, Inc. and Energy Industrial Development, Inc. 


The Complaint also alleged that in connection with the 
offer and sale of such fractional undivided working 
interests, numerous misrepresentations and omissions 
of material facts were made by the defendants, includ- 
ing statements as to the background and experience 
of the companies and their officers, the financial 
condition of the companies and undisclosed methods of 
compensation to persons associated with Hughes Oil 


& Gas, Inc. 


For further information, see Litigation Release No. 
7606. 





Litigation Release No. 7776/February 10, 1977 


S.E.C. v. TIME-WESTERN CORPORATION AND E.M. 
(MIKE) RIEBOLD 
Civil Action No. 76-CV-784-W7 


The Chicago Regional Office announced that on 
February 2, 1977 Federal District Judge John W. 
Oliver, at Kansas City, Missouri, entered a Final 
Judgment permanently enjoining Time-Western 
Corporation and E.M. (Mike) Riebold from violations 
of the registration and anti-fraud provisions of the 
Federal securities laws. Entry of this relief was by con- 
sents filed by the defendants in which they neither 
admitted nor denied the allegations in the Commis- 
sion’s complaint. Riebold was formerly the Chairman of 
the Board of Time-Western Corporation § of 
Albuquerque, New Mexico. (S.E.C. v. Time-Western 
Corporation and &€.M. (Mike) Riebold, U.S.D.C., 
Western District of Missouri, Civil Action No. 
76-CV-784-W1) 
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Litigation Release No. 7777/February 10, 1977 


SEC v. First Pittsburgh Securities Corporation, et al. 
(W.D. of Pa., Civil Action No. 77-102) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, announced that on February 1, 1977, 
the Honorable Maurice B. Cohill, Jr., United States 
District Judge for the Western District of Pennsylvania, 
entered an order temporarily restraining defendants 
First Pittsburgh Securities Corporation (FPSC), a 
Pennsylvania corporation and registered broker-dealer, 
Fidelity Loan and Investment Corporation (FLIC), a 
small loan company and subsidiary of GEBCO, GEBCO 
Investment Corporation (GEBCO), a Pennsylvania Cor- 
poration, Plaza Development Corporation (Plaza), a 
subsidiary of GEBCO, and Creative Development Cor- 
poration (Creative), a Pennsylvania corporation and 
subsidiary of GEBCO, all located in North Versailles, 
Pennsylvania; Edward Boyer (Boyer), of Ft. Lauderdale, 
Florida variously president, officer, or director of 
GEBCO, Plaza, Creative, FLIC and FPSC since at least 
1972; Dolores Tubbs (Tubbs), of North Huntington, 
Pennsylvania, secretary of FLIC and a stockholder of 
FPSC; Salvatore F. Geswaldo (Geswaldo), of Pitts- 
burgh, Pennsylvania, president of FPSC and a former 
vice-president and a stockholder of GEBCO; Carl 
Benson (Benson) of Pittsburgh, Pennsylvania, Donald 
Kohl (Kohl) of Monroeville, Pennsylvania and 
Bernard Golling (Golling) of Pittsburgh, Pennsylvania, 
all registered representatives and shareholders of 
FPSC, from further violations of the registration and 
anti-fraud provisions of the federal securities laws in 
connection with the offer and sale of securities of 
FLIC, limited partnership interests in Meadowleénds Inn 
Limited Partnership or any other securities unless a 
registration statement has been filed or is in effect 
with the Commission or unless an exemption from 
registration is available. The Order also froze the assets 
of FLIC, GEBCO, Plaza and Creative and the personal 
assets or property, except for ordinary living expenses 
of Edward Boyer. FPSC was ordered to keep current 
and preserve records relating to its broker-dealer 
business as required by law and a certified public 
accountant was appointed to review the books and 
records of defendants FLIC, GEBCO, Plaza and Creative 
and to file with the Court inventory and status reports 
and current financial statements. 


The Commission has filed a Complaint on February 1, 
1977, alleging violations of the securities registration 
and anti-fraud provisions of the federal securities laws 
by said defendants, and defendant FPSC failed to keep 
and maintain its books and records as required by law. 


Plaintiff‘s Motion for Preliminary Injunction is scheduled 
for hearing on February 8, 1977, in the United States 
District Court for the Western District of Pennsylvania. 
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Accounting Series Release No. 208/February 10, 1977 
In the Matter of 


BERNARD C. ZIPERN 
321 Richmond Avenue 
Massapequa, New York 


ORDER ACCEPTING RESIGNATION FROM CON- 
MISSION PRACTICE AS ACCOUNTANT 


On September 26, 1976, the Commission instituted 
public administrative proceedings /n the Matter of S. J. 
Salmon & Co., Inc. in which the staff charged, among 
other things, that Bernard Zipern, a licensed public 
accountant and during the period in question, a sales- 
man for S. J. Solmon & Co., had violated the anti- 
fraud provisions of the federal securities laws.' Zipern 
consented to the entry of an order barring him from 
associaton with any broker-dealer, investment company 
or investment adviser. Zipern’s consent to the Order 
was entered without admitting or denying any of the 
substantive allegations in that administrative pro- 
ceeding. 


In an otherwise unrelated matter, San Juan Diairy, 
Inc. filed with the Commission on May 28, 1974, a 
notification and offering circular with supporting 
exhibits for the purpose of obtaining an exemption from 
the registration requirements of the Securities Act of 
1933, pursuant to Section 3(b) thereof and Regulation 
A thereunder, with respect to a proposed public offer- 
ing of common stock. The offering circular allegedly 
included inaccurate financial and other information. 
This offering was never commenced, and on Septem- 
ber 9, 1975, the issuer’s Regulation A exemption was 
temporarily suspended. By order dated January 19, 
1976, this suspension became permanent.’ The staff 
alleged that while acting on behalf of San Juan Diary, 
Inc. in the filing process, Zipern failed to exercise 
appropriate diligence in reviewing the issuer's offering 
circulars. 


Having been advised that the Commission was con- 
templating the institution of administrative proceedings 
pursuant to Rule 2(e) of its Rules of Practice to 
determine whether he should be temporarily or perma- 
nently denied the privilege of appearing or practicing 
before it as an accountant, Zipern agreed to resign 
from Commission practice as an accountant. Zipern’s 
resignation offer was made with the understanding that 


no administrative action under Rule 2(e) would be 
brought against him and without admitting or denying 
the staff's allegations regarding his conduct with 
respect to San Juan Diary, Inc. Zipern’s offer was 
also made with the understanding that after twenty- 
four months, he may apply for reinstatement of his 
right to appear and practice before the Commission if 
such application is accompanied by an appropriate 
showing that he has familiarized himself with the 
registration and disclosure provisions of the federal 
securities laws and with the Commission's requirements 
with respect to auditing and accounting matters and 
that nothing has occurred during the intervening period 
which would be a basis for adverse action against 
him under Rule 2(e). 


After due consideration, and upon the recommendation 
of its staff, the Commission has determined to accept 
Zipern's resignation from Commission practice as an 
accountant. 


Accordingly, IT |S ORDERED THAT: 


1. The resignation of Bernard Zipern from appearing 
or practicing before the Commission be, and it 
hereby is, accepted. 


. After twenty-four months from the date of this 
order, Zipern may apply for permission to resume 
appearance and practice before the Commission as 
an accountant upon the terms and conditions 
contained in his letter of resignation, provided that: 


a. An appropriate showing is made that he has 
familiarized himself with the registration and 
disclosure provisions of the federal securities laws 
and the Commission’s requirements with respect 
to auditing and accounting matters, and; 


. Nothing has occurred during the intervening 
period which would be a basis for adverse 
action against him under Rule 2(e) of the 
Commission's Rules of Practice. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





'See Securities Exchange Act of 1934 Release No. 
12679/ August 2, 1976. 


2See Securities Act of 1933 Release No. 5671/January 
19, 1976. 
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